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100 STORMWATER MANAGEMENT 
100.1 GENERAL OVERVIEW 
Storm water management (SV\M) involves a coordinated effort to control 
the size and severity of floods, the im pacts of water pollution events, and 
erosion and sedimentation problems. Previous local SV\M programs have 
focused on FLOOD CONTROL. Idaho State and Federal EPA regulations 
will require a more comprehensive management program in the future. 
The Idaho Legislature enacted the Ground 'v'Vc:!ter Quality protection Act of 
1989. The act called for creation of a Ground \/Vater Quality Council that 
is responsible for developing a Ground 'v'Vc:!ter Quality Plan as well as a 
Ground \/Vater Monitoring Plan. The \/Vater Quality plan has identified 
urban runoff as a possible major non-point source of ground water 
contam ination. 
In 1987 a new subsection was added to the National Pollutant Discharge 
Elimination System (NPDES) of the Clean 'v'Vc:!ter Act and EPA published 
im plementing regulations in 1990. These regulations require control of 
pollutants in urban storm water discharge to surface waters, and mandate 
an extensive permitting process for municipal storm sewer systems. This 
applies to comm unities with populations over 100,000, such as Boise, 
and is anticipated to apply' to smaller communities such as Caldwell in the 
near future beginning in 1999. 
For surface waters of particular concern ("water quality lim ited"), the State 
of Idaho has prom ulgated a "no net increase" pol icy for certain pollutants. 
The lower Boise River, which receives runoff from the City of Caldwell, is a 
"water quality limited" stream segment and is subject to the "no net 
increase" policy. 
A storm water management program is needed to meet the stated 
objectives of State and Federal regulations. This POLICY MANUAL 
out lines the City's storm water m anagem ent program, which is intended to 
accomplish these objectives and set up the "Best Management Practices" 
(BMP) for managing storm water discharge from new developm ents. It is 
expected that this manual will require modification as State and Federal 
regulations change. 
100.2 MANAGEMENT GOALS 
This storm water management plan addresses three distinct system goals: 
flow controls, water quality protection, and erosion and sedimentation 
control. These goals must be addressed for the construction phase of a 
development, as well as for the completed development. Existing storm 
drainage system s are addressed in Section 101.1.1 
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100.2.1 Flow Controls 
Management of storm water flows involves the design and 
implementation of a control system to achieve the 
following objectives: 
1. Mitigate downstream im pacts from storm water 
flows resulting from land development activities. 
2. Accommodate storm water and other flows from 
upstream lands and developments by providing 
adequate conveyance facilities through developm ent 
sites. 
100.2.2 Water Quality protection 
Management of surface water and groundwater quality involves 
the design and implementation of a control system to achieve 
the following objectives: 
1. Mitigate the im pacts to surface water and 
groundwater from contam inants in storm runoff caused 
by land development activities. 
2. Control the quantity of water contam inants through 
construction of facilities that treat storm runoff. 
3. Comply with the U No Net Increase" rule of the Idaho 
Division of Environmental Quality for pollutants of 
concern in the Boise River. 
100.2.3 Erosion and Sedimentation Control 
The m anagem ent of erosion from new developm ents and 
resulting sediment load in receiving waters involves the design 
and implementation of a control system. The sources of 
sediment may be controlled through the use of diversions, 
ground cover, lined channels, sediment basins, sediment 
control structures, filtering and screening membranes or other 
approved methods. 
1 00.3 LEGISLATIVE AUTHORITY 
The City of Caldwell does not have exclusive responsibility for drainage in 
the corporate lim its and im pact area of the City. It does have the 
responsibility and authority to manage storm water in the City and its 
impact area that is associated with streets and roads, subdivisions, 
planned unit developments and new construction. The following laws 
apply: 
5 
2382 COC121610 
100.3.1 Idaho Constitution 
The City has constitutional authority as a municipal 
corporation to promulgate regulations governing the 
discharge of storm water onto the public right-of-way or 
into the City's storm water system. 
100.3.2 .JlJrisdiction and Ownership 
The City has authority to control discharges into the public 
right-of-way or into any storm sewers or drainage facilities 
within the public right-of-way through its ownership of the 
right-of-way. (See Title 50, Idaho Code, Section 1330) 
100.3.3 Flood prevent jon 
Title 50, Idaho Code, Section 333 gives the City authority 
to prevent or minim ize flooding. 
100.3.4 I and Use planning Act 
Title 67, Idaho Code, Section 6518 authorizes the City to 
adopt standards for storm drainage systems. 
100.3.5 01he.J: 
This is not a com prehensive listing of all legal authority, 
There are other legal authorities, which the City may assert 
from time to time. 
100.4 URBAN HYDROLOGY 
As rain falls on an undeveloped watershed, some precipitation may be 
intercepted by trees, grass, or other vegetation. Precipitation that reaches 
the ground starts to fill depressions (depression storage) and infiltrates 
into the ground to replenish soil moisture and groundwater reservoirs. If 
rainfall is intense and! or of long duration, the storage and absorptive 
capacity of the soil is exceeded and surface runoff occurs. 
As land is developed, the surfaces are graded and covered with non-
porous materials. The reduced interception and depression storage 
causes the am ount and rate of runoff from developed area to be greater 
than from undeveloped area. During rainfall events, the runoff may move 
more quickly through the drainage system due to unnatural routing of the 
flows and increased flow rates. Minor or major flooding may result. 
It is the intent of this policy that downstream drainage systems and water 
quality not be adversely affected by upstream developm ent. 
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101 DESIGN OVERVIEW 
101.1 GENERAL RULES 
It is the presumption of this policy that a storm drainage system 
established for any new or modified development must conform to the 
capabilities and capacities of the existing downstream drainage 
system. It is also presumed that all upstream drainage privileges shall 
be maintained. In addition, the following rules shall apply: 
101 .1.1 Grandfather ClalJse 
The regulations contained in this policy shall not be applied 
retroactively. Any development (and the impervious area 
associated therewith) in place as the date of enactment of this 
policy, and discharging to an existing storm drainage system, 
may continue to discharge. The addition of any impervious 
area, subsequent to the enactment of this policy, shall be 
subject to the provisions of this policy. The modification of any 
existing drainage system or the addition impervious area that 
tends to increase quantity or decrease quality of discharge shall 
constitute "development" and render the existing system 
subject to the provisions of this policy. The setting of storm 
drainage practices for City sponsored street projects within the 
confines of City owned right-of-way may be directed by the City 
Engineer. 
101.1 .2 Downstream Rllie 
It is the intent of this policy that downstream drainage systems 
and property not be adversely affected by upstream 
development. It is the developer's responsibility to ensure that 
the runoff, storm and domestic, from a development not 
increase pollutant load for pollutants of concern and discharge 
rates not exceed a developm ents II reasonable" share of 
downstream system capacity. 
101.1.3 ContinlJance of Existing Systems 
Existing storm water, irrigation or drainage conveyances for 
upstream or downstream properties shall be continued across 
the development. The conveyance may be relocated within the 
developm ent, but the original or relocated faCility must meet 
the applicable requirem ents set forth in this manual and the 
requirements of any other jurisdictional entity_ In no case shall 
a conveyance facility be reduced in size from the predeveloped 
condition. 
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101.1.4 Irrigation RlJle 
Irrigation facilities shall meet the criteria of the irrigation entity 
with jurisdiction over the facility. It shall be the general 
requirement that irrigation delivery systems not be combined 
with storm water drains and that storm water storage not be 
com bined with irrigation return water. The design and location 
of irrigation facilities within public right-of-Way shall be subject 
to the review and approval of the City Engineer. 
101.1.5 Discharge Rille 
My development proposing to discharge off-site, in compliance 
with this policy, shall notify in writing the owner of the ditch, 
drain or pond into which discharge shall occur. In addition, the 
design of discharging facilities shall be subject to the review 
and approval of the entity operating or maintaining the ditch, 
drain or pond. My development proposing to increase the rate 
or reduce the quality of discharge from a site may be denied 
perm ission to discharge. 
101.1.6 Engineer's Rule 
The design of any storm drainage system shall be under the 
responsible direction and control of an engineer having 
reqUisite training and experience in storm water system design. 
All drawings and reports shall be certified by the Engineer in 
responsible charge. 
A drainage facility, which fails to function as designed, shall be 
redesigned, reworked and/or reconstructed at the expense of 
the developer until the original design intent is met. 
101.1.7 Acceptable Risk RlJle 
The presumption in this policy, is that runoff from storms larger 
than the design storm is not fully accounted for. It is presum ed 
that storm s larger than the design storm may cause property 
dam age, injury or loss of life. This policy is not intended to 
remove all risk. 
101.2 DESIGN STORMS 
The following storm conditions shall be assumed in the design of storm 
drainage system com ponents: 
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Tab 
System 
Primary Conveyance 
Secondary Conveyance 
Detention Storage 
Retention Storage 
tor e u cies 
Return Frequencies 
25 Year 
100 Year 
25 Year 
100 Year (25 Year)* 
10 Year 
11 In circumstances where overflow from retention storage can be transported through a 
secondary conveyance system to a point of disposal, without danger to persons or 
property, for the 1 DO-year storm, the retention facility can be sized for the 25-year 
return frequency storm. 
101.3 RUNOFF RATE 
Determ ination of runoff rate for various storm conditions is im port ant in 
the design of an acceptable storm drainage system. Accurate modeling of 
tributary area to a drainage way can be a complicated, time-consuming 
process. This section introduces simplified modeling methods acceptable 
for design. 
101.3.1 Calculation Methodology 
The peak rate of flow after development shall be determined for 
use in deSigning conveyance components (channels, pipelines 
and gutters) of the drainage system. The computation of peak 
flows for each system shall be included in a Drainage Report. 
Design storm frequencies for determ ining peak rates are shown 
in Table I. See Section 102.4 for primary and secondary 
system definitions of the drainage system capacity. 
The rate of discharge shall be calculated using the proper 
methodology. The peak rate for areas up to eighty acres shall 
be calculated using the Rational Method or approved 
derivatives. The Soil Conservation Service (SCS) method TR 
No. 55 shall be used for areas larger than eighty acres. 
101.3.2 Ratiooal Method Eq!latjoo 
The equation for the rational method follows: 
Q = CIA (peak flow rates in cfs) 
C = non-dimensional runoff coefficient 
I = average rainfall intenSity in inches per hour (inl hr.), over a 
duration equal to the time of concentration to for the 
contributing area. 
to = time of concentration in minutes (min) 
A = size of the contributing area (acres) 
(1) Typical C values are shown in Exhibit A. 
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For mixed surfaces, a weighted coefficient shall be used. 
(2) The time of concentration (to) is defined as the time 
required for runoff to travel from the most distant point in the 
basin to the point of measurement. For the design storm return 
frequency, it is the storm duration producing the peak runoff 
rate. It is related to the slope and runoff coefficient and may be 
estimated by various methods. For overland travel distances 
greater than 1,000 feet, the Izzard (1946), Kirpich (1940), SCS 
lag equation or velocity charts (1975) may be used. 
(3) Rainfall intensity shall be based upon the intensity-
duration-frequency curves in Exhibit B. It is not necessary to 
consider tim es of concentration less than 10m inutes. 
(4) The size of the drainage area shall include all on-site areas 
and any off-site lands tributary to the design point. 
101.3.3 SCS TR55 Method 
See SCS TR55 for application and calculation method. 
(1) The time of concentration shall use the methodologies 
described above in Section 101.3.2. Runoff curve num bers 
shall be preapproved by the City Engineer. 
(2) Computer software adaptations of this method are 
acceptable provided their data and graphical printout are 
subm itted for review. 
101.3.4 Other Methods 
Other methods of determining peak rate of flow and discharges 
based on sound engineering principles and with proven results 
may be used only if preapproved by the City Engineer. 
101.4 RUNOFF VOLUME 
Runoff volumes shall be calculated for use in determining storage 
requirements for retention and detention facilities. Volumes shall be 
calculated based upon return frequencies listed in Table I. 
101.4.1 Criteria for Calculating Runoff Voltlmes 
The storm duration used for volume design shall be the 
duration that results in the largest storage volume requirement 
in a 24-hour period. Storm duration's from to to 24 hours shall 
be checked. The beneficial and reasonable contributions of 
offsite discharge; infiltration, percolation and evaporation may 
be included when determ ining peak storage volum e 
requirements. Volumes shall be included on the plans. 
10 
2387 COC121615 
Volumes and design methodology shall be shown in the 
Drainage Report. 
101.4.2 Minimum Runoff Volume 
Regardless of the method used in computing runoff, the runoff 
volume used for design of residential subdivisions shall not be 
less than the volume from 1-inch of rainfall times the area of the 
road right-of-way. 
102 CONVEYANCE SYSTEM DESIGN 
102.1 GENERAL OVERVIEW 
A stormwater conveyance system includes any pipeline, ditch, swale, 
canal, borrow pit, channel, gutter, drain, creek or river having as one of its 
purposes the transporting of stormwater runoff. This section is devoted 
primarily to design of pipelines, gutters and channels and relies on the 
storm criteria and calculation methodologies outlined in Section 101.3. 
102.2 LOCATION 
Stormwater conveyance components may be located in public right-of way 
or on private property in easements subject to the following conditions: 
102.2.1 public Right-of-Way 
Only pipelines and gutters may be located in public right-of-
way. The positioning of a pipeline or gutter in right-of-way is 
subject to the review and approval of the City Engineer, and in 
all instances pipelines must maintain Idaho State mandated 
separations from potable water lines (10 feet-horizontal, 18 
inches -vertical). Manhole rings and covers should be 
positioned to minimize contact with wheeled traffic and to avoid 
interference with sanitary sewer lines. 
102.2.2 Easements 
Pipelines and open channels may be located on private property 
if easements for construction, maintenance and operation of 
the pipeline or channel is provided. The easement shall 
specifically exclude encroachm ents and obstructions (including 
trees and shrubs) which affect maintenance or replacement of 
the pipe. Required easem ent widths shall vary between fifteen 
and twenty..five feet depending on pipe depth and at the 
discretion of the City Engineer or as indicated in «Exhibit 0". 
Easem ents running along property lines shall be situated such 
that the centerline of the pipe is offset at least 1.5 pipe 
diam eters from the property line. 
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102.3 PIPE STANDARDS 
102.3.1 Size 
Pipe size shall be dictated by peak flow and hydraulic 
capacity. (See Sections 101.3 and 102.6.1) Minimum pipe 
diam eter shall be twelve (12) inches. 
102.3.2 Depth of Bury 
The pipeline shall have a required depth of bury of at least 
twelve (12) inches. Additional depth may be required when 
traffic loading dictates the need. 
102.3.3 Material 
The pipeline shall be constructed of at least Class III reinforced 
concrete pipe or SDR 35 PVC, both with watertight jOints. 
Higher pressure rating will be required on PVC pipe when depth 
of bury is less than thirty (30) inches. Other pipe materials may 
be acceptable with prior approval of the City Engineer and when 
supplied with watertight joints. 
102.4 SYSTEM SIZING 
102.4.1 primary Conveyance System 
The prim ary conveyance system shall be designed to 
accommodate peak flow of the design storm return frequency in 
Table 1. The primary system consists of catch basins, drop 
inlets, streets, street gutters and conduit systems. In general, 
the primary conveyance system should convey the design storm 
to the receiving waters with the maxim um treatm ent and the 
minim um im pact or inconvenience to the public. 
102.4.2 Secondary Conveyance System 
The secondary conveyance system shall be designed to 
accommodate the peak flow of the design storm frequency in 
Table 1. The secondary system conveys storm water to the 
receiving waters after capacity of the primary system has been 
exceeded. In general, the secondary conveyance system will 
convey the design storm to the receiving waters with some 
im pacts and inconvenience to the public. The secondary 
conveyance system must be a defined, designed system that 
includes easements and restrictions that protect the water 
conveyance system in perpetuity. If these conditions are not 
met, the primary system must be designed to accommodate 
both prim ary and secondary flows. 
102.5 MULTIPLE USE FACILITIES 
Stormwater conveyances shall be designed to convey stormwater runoff 
from upstream areas, using both the primary and secondary systems and 
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the design storm indicated in Table 1. The intent of this policy is to 
minim ize the com bining of storm water and irrigation water (live or return) 
except in major drains, but where separation is not feasible, the 
conveyance facility must be sized for both flows. 
102.6 CLOSED CONDU IT 
102.6.1 Hydralllic Capacity 
Hydraulic capacity may be calculated by various acceptable 
methods for closed conduits such as Hazen-Wiliams Formula, 
Darcy-'v\eisbach Equation and Manning Equation. 
102.6.2 Velocities 
Velocities in closed conduits flowing full shall not be more than 
eight (8) feet per second, unless the conduit is designed for 
higher rates, nor less than two (2) feet per second. 
102.6.3 Energy Dissipators 
Energy dissipators shall be provided at outfalls as needed to 
prevent scouring of the downstream system. 
102.6.4 Catch Basins 
Catch basin inlets shall be designed to accommodate the 
design flow. 
102.6.5 Siphons and Sl!rcharged Systems 
Storm drain piping (primary system) shall not be surcharged 
(have free surface flow) up to the deSign storm without prior 
approval of the City Engineer. The storm drain system, shall be 
free draining except for cross drain siphons. 
W1en valley gutter cross drains are not desirable, cross drain 
Siphons may be used, provided the "equivalent hydraulic slope" 
will maintain a flow in the pipe flowing full of at least three feet 
per second. The II equivalent hydraulic slope" is defined as the 
difference in elevation between gutter flow lines divided by the 
length of siphon. 
102.7 OPEN CHANNEL 
102.7.1 Hydraulic Capacity 
Hydraulic capacity may be calculated by various acceptable 
methods for open channels such as Darcy-'v\eisbach Equation 
and Manning Equation. 
102.7.2 Velocities 
Velocities in open channels at design flow shall not be greater 
than the velocity, determ ined from channel conditions, to erode 
or scour the channel lining (generally 5 fps for an unlined 
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channel}. Super-critical velocities should be avoided. Borrow 
ditch conveyance facilities (if perm itted) shall not be allowed on 
road sections where the ditch invert exceeds 3% slope without 
provisions for reducing velocities, such as check dams, or lining 
the ditch. 
102.8 GUTTER CAPACITY 
Street gutters may provide storm water conveyance up to their hydraulic 
capacity. Beyond that lim it, subsurface piping or flow routing will be 
required to facilitate proper drainage. The minimum gutter grade shall be 
0.4%. In lim ited circumstances, where no reasonable option exists, the 
City Engineer may allow a minimum gutter grade of 0.3%. Gutter flow 
shall be intercepted by an underground conveyance or storage system at a 
maxim um spacing determ ined by gutter hydraulic capacity. 
102.8.1 Hydraulic Capacity 
The hydraulic capacity of irregular channels can be calculated 
using Manning's Equation and appropriate coefficients. Channel 
depth is lim ited in accordance with the provisions of Section 
102.8.2. 
102.8.2 Water Depth jn Street Sections 
The street section may be utilized for water conveyance as 
outlined below. The street section may not be utilized for 
storm water storage. 
Prim ary System 
For Storm events less than or equal to the design storm (see 
Table 1) for the primary system, the street and gutter section 
may be used to convey water to a catchment with the following 
restrictions: 
(1) Local Streets 
Design storm flow cannot encroach into private 
property, nor exceed 2-inch depth at the crown. 
(2) Collector Streets 
Design storm flow cannot overtop the curb and at 
least one 10-foot lane must be free of water. 
(3) Arterial Streets 
DeSign storm flow cannot overtop the curb and at 
least one 12-foot lane in each direction must be 
free of water. 
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Secondary System 
During storm events with return frequencies for the secondary 
system (see Table 1), the street and gutter section may be used 
to convey water to a catchment with the following restrictions: 
(1) Local and Collector streets 
Buildings shall not be inundated. The depth of water over 
the gutter flow line shall not exceed 12-inches, and shall 
not exceed 6-inches at the roadway crown. 
(2) Arterial Streets 
Buildings shall not be inundated. The depth of water at 
the roadway crown shall not exceed 3-inches. 
102.8.3 Valley Gutters 
Cross drain valley gutters are not allowed across collector and 
arterial streets. 
102.8.4 Street Grades 
\I\fc:lter flowing down steep grades can be dangerous to sm all 
children. W1ere flow depths exceed 6-inches, mean velocities 
in the gutter at peak flows should not exceed 8-feet per second. 
Excessive velocity shall be checked through diversion of runoff, 
drop inlet structures or redesign of the street. 
103 DETENTION/RETENTION FACILITIES 
103.1 GENERAL DESCRIPTION 
Detention or Retention facilities tem porarily store stormwater runoff to 
minim ize the potential for flooding and to partially remove sediments and 
pollutants from the water. Retention facilities store the runoff until it 
either percolates, infiltrates or evaporates away. Detention facilities are 
similar except that discharge to existing drainage ways is also included. 
The elements of detention or retention may be incorporated into basins, 
swales or seepage beds (french drains). The criteria for design are 
itemized below. In general, stormwater runoff from new or modified 
developments shall be detained or retained on the development site and 
outside of public right-of-way. 
103.2 GENERAL CRITERIA 
103.2.1 Site Runoff 
The maxim um discharge rate for the design storm (past 
development) shall be limited to 1 miner's inch (one fiftieth of a 
cubic foot per second) per acre provided the downstream 
system has proven adequate capacity and there was historic 
discharge from the1sproperty. 
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103.2.2 Storm Return FrequeoC)! 
Detention and retention facilities shall be deSigned for the 
return frequencies listed in Table I. 
103.2.3 Storm DlJ[aijon 
For the. design storm return frequency, the storm duration 
which produces the peak storage requirem ent, shall be used 
for design. Storm durations between the time of 
concentration and 24-hours shall be investigated. 
103.2.4 I oeation of Storage Facilities 
Storm water retention and detention facilities and associated 
inlet piping, outlet piping and traps shall be located on private 
property for single-lot developments or in a common lot for 
multi-lot residential developments. Exception to this policy 
may be allowed for multi-lot developments, less than two (2) 
acres in area with the approval, of the City Engineer provided 
that all retention or detention facilities are located within the 
confines of an adequately sized perpetual operation and 
maintenance easement, the lot on which the easement is 
located meets all minim um lot requirem ents exclusive of the 
easement; storage depth is not more than two feet; and side 
slopes are 5:1 or flatter. 
103.2.5 Storm Drainage From Offsite 
Single lot developments may not accept additional off-site 
drainage for retention or detention unless there are legal 
recorded documents setting forth the conditions of use and 
assignment of responsibility for future maintenance. 
103.2.6 Multi-lIse Facilitjes 
Retention or detention facilities as approved by the City 
Engineer may be designed as open surface facilities for multi-
use such as parks or open space as long as a public nuisance or 
safety hazard is not created. 
103.2.7 Idaho State Code Requirements 
Retention and detention facilities which incorporate absorption 
trenches and subsurface infiltration elements for storm water 
management shall conform to Title 42, Chapter 39, Idaho Code, 
and to the Idaho Departm ent of Water Resources Rules (ID\I\R) 
for Waste Disposal and Injection 'v"klls. Waste disposal systems 
less than 18-feet deep may be adm inistered by Southwest 
District Health Department in cooperation with IDVvR. 
103.3 SEDIMENT CONTROL 
103.3.1 Sand and Grease Traps 
Runoff into retentionl detention facilities shall flow through a 
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sand and grease trap with a throat velocity less than or equal to 
0.5 feet per second for the design flow. Minimum trap retention 
tim e upstream of the throat shall be 40 seconds at peak flow for 
the design storm. 
103.3.2 Sediment Storage 
Basin sizes required for design runoff volumes shall be 
increased by 15% to accommodate sediment storage if the 
basin is not preceded by a sand and grease trap. 
1 03.4 OPERATIONAL RESPONSIBILITY 
The responsibility for operation and maintenance of retention or detention 
facilities must be clearly defined and noted on development plans. The 
City is not to have prim ary operation and maintenance responsibility for 
any sing/e-Iot development or developments with private streets. The City 
does not accept responsibility for maintaining vegetation and/or 
landscaping for drainage facilities located on private property or in 
common lots. 
103.5 DAMS AND EMBANKMENTS 
The following criteria shall apply in the design of storage basins: 
103.5.1 Freeboard 
Facilities shall be deSigned to accommodate the runoff from a 
design storm with the return frequency shown on Table 1. Open 
basin facilities shall be designed with freeboard above the 
maximum design water elevation in accordance with Table 2. 
TABLE 2 - FREEBOARD REQUIREMENTS 
103.5.2 Side Slopes 
Open retention or detention facility side slopes shall not exceed 
4:1 unless the facility is fenced. A fenced facility may have side 
slopes no steeper than 2:1 Side slopes on facilities located in 
easem ents shall not exceed 5: 1 . 
103.5.3 Embankment Top Width 
The minimum top widths of all dams and embankments are 
listed in Table 3. 
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TABLE 3 - MINIMUM TOP WIDTHS 
Height Top Wdth 
(feet) (feet) 
0-3 6 
3-6 8 
6 -10 10 
10-15 12 
103.5.4 Embankment Height 
The design top elevation of all dams and embankments l after 
all settlement has taken place, shall equal or exceed the 
maximum water surface elevation, plus the required 
freeboard height. The design height of the dam or 
em bankm ent is defined as the vertical distance from the top 
down to the bottom of the deepest cut. 
103.5.5 Embankment Material 
All earth fill shall be free from brush, roots, and organic 
material that might decompose and shall be compacted to 
95% of Maxim um Standard Proctor Density. 
103.5.6 Safety I edges 
Safety ledges shall be constructed on the side slopes of all 
retention or wet detention basins having a permanent pool of 
water and deeper than 5-feet. The ledges shall be 4 to 6 feet 
in width and located about 2-1/2 to 3 feet below and 1 to 1-
1/2 feet above the perm anent water surface. 
103.5.7 Idaho State Review 
Em bankments over 6-feet shall be reviewed by the Idaho 
Departm ent of Water Resources. 
103.6 SPECIAL CRITERIA - RETENTION 
Retention facilities shall be designed to accommodate the runoff 
volume from the design storm with allowance for sediment and 
freeboard as indicated in Sections 103.3.2 and 103.5.1, respectively. 
The facility shall be designed to em pty within 48-hours for the 15-year 
storm, and 144-hours for the design storm. 
103.7 SPECIAL CRITERIA - DETENTION 
The design of any d.etention facility requires consideration of several 
factors, such as size of the basin; minim um free board depth; 
maxim um allowable depth of tem porary ponding; recurrence interval of 
the storm being considered; storm duration; tim ing of the inflow; 
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allowable outflow rate; and the length of time water is allowed to 
remain in the facility. The design goal is to leave downstream areas 
with the same hydrology that existed before development. Balancing 
the requirements is done through the preparation of three items: an 
inflow Hydrograph, a depth-storage relationship, and a depth-outflow 
relationship. These items are combined in a routing routine to 
determ ine the outflow rate. depth of stored water, and volume of 
storage at any specific time, as the runoff passes through the detention 
facility. Other design considerations are discussed in the following 
sections. 
103.7.1 OlJtlets 
Outlet pipes shall be at least 12-inches in diameter. If riser pipes 
are used, they shall be at least 12-inches in diameter. V\kten orifice 
plates are used, trash racks or equivalent shall b~ required. 
103.7.2 Cut-off Walls 
Anti-seep cut-off walls or other seepage control methods are 
to be installed along outlet pipes as necessary. 
103.7.3 Scollr protection 
Suitable slope protection as approved by the City Engineer, 
shall be placed upstream and downstream of principal 
outlets as necessary to prevent scour and erosion. High 
velocity discharges require energy dissipators. 
103.7.4 Orifice plates 
Orifice plates or other flow restriction devices shall be 
provided to lim it discharge in accordance with Section 
103.2.1 
103.7.5 Emergency Spillways 
Emergency spillways shall be provided to protect 
em bankm ents and suitably I ined to prevent scour and 
erosion. Emergency overflows shall n.oi be allowed into live-
water irrigation facilities without prior written perm ission from 
the owner and! or operator of the irrigation system and 
applicable regulatory agencies. 
103.7.6 Water 01 Jality 
For the purpose of protecting water quality in the receiving 
water, detention basins shall retain the "first-flush" of storms. 
At am inimum, at least 0.2" of runoff from impervious area shall 
be retained (not discharged off-site). If retained volum e 
exceeds 20 percent of basin design capacity; the facility shall 
be designed as a retention facility. In all· cases, the facility 
should be designed to em pty within 144 hours of the last storm. 
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103.8 ABSORPTION DESIGNS 
Any detention or retention facility that allows water to infiltrate or 
percolate into the ground will be considered an absorption design and 
must meet the requirements of this Section and Section 104. 
104 INFIL TRA TION/PERCOLATION FACILITIES 
104.1 DESIGN OF INFILTRATION BASINS 
In general, infiltration basins are above ground storage facilities, such as 
grassy swales or ponds, intended to contain design storm runoff without 
overflowing. The facilities may operate as either detention or retention 
facilities and must meet the applicable requirements of Section 103. 
The maximum probable groundwater elevation shall be established and 
used for facility deSign. A site assessment of the area immediately around 
the proposed facility shall be conducted bya licensed hydrogeologist or by 
a Professional Engineer, registered in the State of Idaho and practicing in 
the field of geoscience. The site assessment shall include an evaluation of 
the soil strata to at least four feet below the bottom of the proposed 
facility to determine if the probable maximum high groundwater elevation 
will encroach into the facility or if impervious layers exist. No storage 
credit may be taken for volumes below high water table. The site 
assessment shall be included in the drainage report. 
104.2 INFILTRATION FACILITIES NOT ALLOWED 
There are several conditions that rule out a site as an infiltration facility. 
1. Bedrock or impervious soils within 2-feet of the infiltrating surface; 
2. Infiltrating surface on top of fill unless the fill is clean sand or gravel 
and no water quality degradation will occur; 
3. Surface and underlying soil of SCS Hydrologic Group C, or the 
saturated infiltration rate less than 0.25 inches per hour; 
4. Facility located within 100-feet or within the zone of contribution of an 
existing water well. 
5. Facility located within 25 feet of a potable water main. 
104.3 INFILTRATION RATES 
The design of an infiltration basin is dependent on the appropriate 
selection of an infiltration rate. This may be determ ined either directly 
through performance of a percolation test or indirectly based on 
classification of soil types. 
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104.3.1 percolation Test 
Infiltration rate may be established using the results of a 
percolation test performed in conformance with procedures 
outlined in Exhibit "C" and under the responsible charge of a 
registered Professional Engineer or licensed Hydrogeologist. 
The infiltration rate is 67% of the percolation rate established 
in the test. 
104.3.2 Soil Classification 
Infiltration rate may be established using the results of soil 
classification of the infiltration surface. The infiltration rate for 
various soil types is listed in Table 4. Soil classification should 
be done by a registered Professional Engineer or licensed 
Hydrogeologist experienced in the field of geoscience. 
TABLE 4 • INFIL TRA T10N RATES 
scs Group and Type Infiltration Rate 
(Inches Per Hour) 
A. Sand 8 
A. Loamy Sand 2 
B. Sandy Loam 1 
B. Loam 0.5 
C. Silt Loam 0.25'" 
C. Sandy Clay Loam 0.15 
D. Clay Loam & Silty Clay Loam <0.09 
D. Clays <0.05 
" Minimum rate, soils with lesser rates shall not be considered as 
candidates for infiltration facilities. 
104.4 DESIGN OF PERCOLATION FACILITIES 
In general percolation facilities are below ground storage facilities, such as 
French Drains or Seepage Beds, that may be designed to store the deSign 
storm runoff above and/or below ground. The water may be stored within 
structural cavities or in the pore space of granular fill before it percolates into 
the ground through a sand filter. The percolation facility must meet the 
applicable requirements of Section 103. 
Percolation facilities may be designed to contain the runoff from the design 
storm (see Table 1) as a detention storage system if the facility has a positive 
outflow designed in accordance with Section 103.2.1. If there is not a positive 
outflow, the percolation facility must be designed as a retention facility. 
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The storage volume shall accommodate the design storm, plus comply with 
Section 103.3.2 regarding sedimentation. Infiltration rates are covered in 
Section 104.3. Accepted engineering design form ulae shall be used in 
determ ining storage volumes and infiltration rates. 
104.4.1 Sand Riter 
A minimum 2-foot layer of fine aggregate material shall be 
placed below all percolation facilities that penetrate the high 
water table. The top surface of said fine aggregate shall be 
located at a minim urn of one foot above the high water 
elevation. The fine aggregate material shall meet the gradation 
requirements of ITO Standard Specification 703.2, "Fine 
Aggregate for Concrete" . 
104.4.2 Filter Fabric 
The facility shall have an approved filter fabric (4 ozl square 
yard) placed between the storage media and the surrounding 
soil. No filter fabric need be placed between the storage media 
and the sand filter. 
104.5 PERCOLATION FACILITIES NOT ALLOWED 
There are several conditions that rule out a site for a percolation facility. 
If any of the conditions described in Section 104.2 exist, disposal of storm 
water by percolation is not perm itted. 
104.6 SOIL STRATA CHARACTERISTICS 
Soil borings or test pits shall be taken at the trench sites to classify soil 
types. W1en the soil strata has varying infiltration characteristics, a 
representative rate for that depth of soil shall be used. The infiltration 
rates described in Table 4 shall apply. A percolation test may be used to 
define infiltration rates instead of Table 4. 
104.7 MATERIALS 
Table 5 indicates the effective void volume for typical materials used in 
seepage beds. The Design Engineer may determ ine void volum es for other 
materials by laboratory analysis and subm it them to the City Engineer for 
review. The sand filter pore volume may not be used as storage volume 
for the facility. No storage may be allowed for pore volume below the 
water table. 
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TABLES 
VOID VOLUME OF TYPICAL MATERIALS 
Material Volume (%) 
Blast ed Rock 30 
Uniform sized gravel (1-112'1 40 
Graded gravel (3/4" minus) 30 
Sand 25 
Pit run gravel 15-25 
Crushed glass 30 
105 MISCELLANEOUS SPECIFICATIONS 
105.1 EROSION AND SEDIMENT CONTROL 
Erosion and sediment discharged from the development site must be 
minim ized or elim inated both during construction and after the 
development is complete. Properly designed developments utilize ground 
covers, lined ditches, riprap, and underground piping systems to eliminate 
erosion and control sediment. 
Prior to the beginning of construction, where construction activities 
disturb more than five acres, the developer or his representative must 
have a Pollution Prevention Plan in place and must file a Notice of Intent 
(NOI) with the EPA in accordance with NPDES (National Pollutant 
Discharge Elim ination System) requirem ents. The Pollution Prevention 
Plan will include provisions for reducing sediment discharges from the 
construction site and tracking of mud onto roadways. A copy of this plan 
and the NOI shall be provided to the City prior to any site grading. 
105.2 IRRIGATION AND DRAINAGE FACILITIES 
Stormwater conveyance and storage facilities shall be separate and 
distinct from non-storm system s such as irrigation, irrigation return, 
underdrain, and sanitary sewer flows. Existing non-storm system s 
rerouted or piped through new developments (except sanitary sewers) 
shall not be located in the public right-of-way except at crossings. 
These systems should be located in individual easements. Approved 
discharges of storm drain facilities into non-storm systems shall be at 
centralized, distinct locations. Storm water system conveyance piping 
shall not be utilized for land drainage system s. 
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105.3 DESIGN SPECIFICATIONS 
This section sets forth the minimum standards, specifications, standard 
details, etc. to be used for the design of storm water and drainage 
facilities. Except as modified herein, all work shall be in accordance with 
the current IDAHO STANDARDS FOR PUBLIC \!\ORKS CONSTRUCTION 
(ISP\I\C). 
105.3.1 Discharge Pipes 
All discharge pipes shall end in a precast concrete or 
corrugated metal end section or a cast-in-place concrete 
headwall. Wngwalls and energy dissipators shall be included 
when conditions require. 
105.3.2 Testing 
The City Engineer may require testing (such as the mandrel or 
air test) beyond the requirem ents of I SP'AC as needed to 
ensure proper installation of pipe. 
105.3.3 Manhole Design Standard 
Manholes shall be designed according to the latest edition of 
ISP'AC. 
105.3.4 Manhole Spacing 
Manholes shall be provided at all intersections of two or 
more pipe segments and at all locations where the pipe 
changes direction. Manhole spacing shall not exceed 400 feet. 
105.3.5 Manhole Frames and Covers 
Manhole frames and covers shall be cast iron conform ing to 
specification ASTM A 48 Class 30. They shall be suitable for 
HS-25 loading capacity. All storm drain manhole covers shall 
have a cast-in-place concrete collar (SD-508A), and the words 
''STORM DRAIN" cast integrally in the top of the cover. Manhole 
covers shall be set within 1-foot of finished grade. The manhole 
cover shall be flush with the finished grade. 
Concrete collars shall be placed after paving is com plete. 
105.3.6 Catch Basins 
Catch basins located within street right-of-way shall be Type II 
or Type IV (per ISP'AC S0-602B, S0-601, or SD-602D) with a 1-
foot sump. 
Catch basin grates and frames shall be welded steel, capable of 
an HS-25 loading. 
Catch basins located outside of street right-of-way may be Type 
I, II, III, or IV. 
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All construction shall be in accordance with Section 606 of 
ISPV\C. 
106 SUBMISSION, INSPECTION, CERTIFICATION REQUIREMENTS 
106.1 REQUIRED SUBMISSION TO THE CITY FOR DRAINAGE REVIEW 
Note: Review and approval by the City of Caldwell does not constitute an 
engineering review of project plans and calculations. The review is for the 
purpose of ensuring general conformance to City policies and requirements. 
The submitting design engineer is solely responsible for the design. All 
submissions to the City shall be stamped and Signed by a Professional Engineer 
registered in the State of Idaho except as noted in Section 101.1.6. 
1. A Drainage Report which includes the basis for design and a 
narration of the design and operation of the drainage system. For 
multi-phase developments, the drainage report must include 
pertinent data from other phases. 
2. Topographic survey of the development showing existing drainage 
and irrigation water conveyance systems within the property line or 
developed site. 
3. Peak flow rate calculations; 
4. Runoff volume calculations; 
5. Plan and profile of new or modified drainage and irrigation water 
conveyance system s; 
6. Plan, profile and calculations for new or modified storm water 
retention or detention facilities; 
7. Infiltration rates where applicable. 
8. Seasonal high ground water table where applicable. 
9. Soil classifications where applicable. 
10. Flood routing computations for the 10D-year flood through existing 
drainage conveyance system s; 
11. Flood routing of the 1 DO-year storm to the ultim ate drainage system. 
12. Copies of associated perm its and discharge agreements. 
106.2 POST-CONSTRUCTION SUBMISSIONS 
Prior to final acceptance of the development, record or as-built drawing in 
hard copy form must be subm itted to the City. 
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EXHIBIT "A" 
Recommended "c" Coefficients 
For IIRationaI Method Equationll 
Peak Rate of Flow 
Description of run-off Area Run-OfT Coefficients Ite" 
Business 
Downtown areas 0.95 
Urban neighborhood area 0.70 
Residential 
Single-family 0.50 
Multi-family 0.75 
Residential (rural) OAO 
Apartment dwelling areas 0.70 
Industrial and Commercial 
Light areas 0.80 
Heavy areas 0.90 
-
Parks, cemeteries 0.10 1--
Playgrounds 0.20 
R.ailroadyard areas 0.20 
-Unimproved areas 0.10 
Streets 
Asphalt 0.90 
Concrete 0.90 
Brick 0.85 
Gravel 0.40 
Drives and walks 0.85 
Roofs 0.95 
Fields: Sandy soil 
Flat 2% 0.05 
Average 2-7% 0.10 
Steep -,010 0.15 
Fields: Clay soil 
FIat 2% 0.13 
Average 2-7% 0.18 
Steep 7% 0.25 
Adapted from ASCE (1972) 
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EXHIBIT "C" 
STANDARD PERCOLATION TEST 
The use of the percolation test is to be used in conjunction with a site survey and soil profile 
analysis. It is not to be used as the sole determiner of a proposed disposal site's infiltrative 
capability. The following outlines a procedure for making a standard percolation test. 
1. Dig or bore a hole with horizontal dimensions of six (6) to eight (8) inches and with 
vertical sides to a depth of at least eight (8) inches in the zone of antiCipated soil 
absorption. 
2. Carefully scarify the bottom and sides of the hole with a knife or other device to remove 
any sm eared surfaces. 
3. Place about one (1) inch of coarse sand in the bottom of the hole to prevent scouring and 
sediment. A small section of standard four-inch diameter perforated drainpipe is handy 
to prevent water splash on the hole sidewall. 
4. Fill the hole with at least eight (8) inches of water and allow the soil to presoak at least 
four (4) hours. It is preferable to let the soil soak overnight. If the soil contains greater 
than 27% clay the soak period should be extended to 48 hours. The water must be clear, 
free of organics, clay or high sodium content. 
5. Measurement procedure. In soils where: 
(a) Water remains in the hole after the presoak period, adjust the water depth to 
six (6) inches. Measure the drop in water level every thirty (30) minutes. 
Continue the test until the last reading is the same as the previous reading or 
four (4) hours. whichever occurs first. 
(b) No water remains in the hole after the presoak period, add water to bring the 
depth to six (6) inches. Measure the drop in (30) minute intervals, refilling the 
hole to the six (6) inch depth after each thirty (30) minute reading. Continue 
the test until the last reading is the same as the previous reading or four (4) 
hours, whichever occurs first. 
(c) The first six (6) inches of water soaks away in less than thirty (30) minutes, the 
time interval between measurements should be ten (10) minutes. 
6. Calculations: 
Time, in Minutes 
Percolation Rate, Mins./ inch = __________ _ 
Water Drop. in Inches 
7. At least two percolation tests should be run on each site. one test at each end of the 
proposed drainfield and in the zone of the effective soil depth. 
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Pipe Size (D) 
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Storm Drain Easement Requirements 
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Pipe Depth (D) 
2'-<5' 6'-8' 8'-10' 10'-12' J2'·14' 14'-16' 
X 4.0 4.5 6.5 8.5 10.5 12.5 
Y 12.0 12.5 14.5 16.5 18.5 20.5 
W 16.0 17.0 21.0 25.0 29.0 33.0 
X 4.0 4.6 6.0 8.6 10.0 12.6 
Y 12.0 12.6 14.6 16.6 18.6 20.6 
W 16.0 17.3 21.3 25.3 29.3 33.3 
X 4.0 4.8 6.8 8.8 10.8 12.8 
Y 12.0 12.8 14.8 16.8 18.8 20.8 
W 16.0 17.5 21.5 25.5 29.5 33.5 
X 4.0 4.9 6.9 8.9 10.9 12.9 
Y 12.0 12.9 14.9 16.9 18,9 20.9 
W 16.0 17.8 21.8 25.8 29.8 33.8 
X 4.0 5.0 7.0 9.0 11.0 13.0 
Y 12.0 13.0 15.0 17.0 19.0 21.0 
W 16.0 18.0 22.0 26.0 30.0 34.0 
X 4.0 5.1 7.1 9.1 11.1 13.1 
Y 12.0 13.1 15.1 17.1 19.1 21.1 
W 16.0 18.3 22.3 26.3 30.3 34.3 
X 4.0 5.5 7.5 9.5 11.5 13.5 
Y 12.0 13.5 15.5 17.5 19.5 21.5 
W 16.0 19.0 23.0 27.0 31.0 35.0 
X 4.0 5.8 7.8 9.8 11.8 13.8 
Y 12.0 13.8 15.8 17.8 19,8 21.8 
W 16.0 19.5 23.5 27.5 31.5 35.5 
X 4.0 6.0 8.0 10.0 12.0 14.0 
Y '12.0 14.0 16.0 18.0 20.0 22.0 
W 16.0 20.0 24.0 28.0 32.0 36.0 
• - Pipes Deeper than J 0 require special easements. 
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EXHIBIT "E" 
BllLNO.21 
ORDINANCE NO. 2242 
A.."N" ORDINANCE AlYfENDING THE M.l.JN1CIPAL CODE OF TIffi CITY OF 
CALDWELL. CANYON COUNTY, STATE OF IDAHO, BY ADDING A NEW 
CHAPTER 13; PROVIDING FOR THE ESTABLISliMENT OF STANDARDS 
TO BE APPLIED TO STORM DRAINAGE SYSTEMS; PROVIDING THE 
PROCEDURE FOR REVIEW AND ADOPTION OF SUCH STANDARDS BY 
TIffi CITY COUNCIL; PROVIDING TIffi PROCEDURE FOR k\ffiNDMENT 
OF SUCH STM1)ARDS; PROVIDING TIIE PROCEDURE FOR REVIEW OF 
DECISIONS BY ADMINISTRATOR OF SUCH STANDARDS; AND 
PROVIDING FOR AN EFFECTI\lE DATE. 
BE IT ORDAINED BY THE MAYOR AND COUNCIL OF THE CITY OF 
CALDWELL, COUNTY OF CANYON, STATE OF IDAHO; 
13-01-01: SHORT TITLE: 
TIlls Chapter shall be known and may be recited and referred to as "The Caldwell 
Storm Drainage Ordinance". 
13-01~03: PURPOSE: 
The purpose of this Orclinance i~ to provide for the establishment of and the 
implementation of a uniform system of standards relating to storm drainage 
v.i:thin the City of Caldwell. Such a system will allow builders, contractors, 
developers and property owners to know what standards relating to storm. 
drainage apply to construction, development sites and other property within the 
City of Caldwell. The further purpose of this Ordinance is to provide for 
economy and efficiency in the administration of City Government and thereby 
provide for safety, promoting of the health and prosPerity, peace and good order, 
comfort and convenience· of the City and the inhabitants thereof:· and protecting 
the property therein. 
13-01-05: AUTIIORITY: 
This Ordinance is adopted pursuant to Article 12.t Section 2 of the Idaho 
Constitution and Idaho Code.Sections, 50-201; 50-302; 50-313; 50-332; 50-333; 
50-1703; 67-6502; 67-6503; 67-6518. 
13-01-07: ESTABLISHMENT OF STORM DRAINAGE STANDARDS. 
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A. The City Engineer shall prepare Standards for the City storm drainage system 
which are necessary and beneficial for implementation and maintenance of an 
effective storm drainage system within the City, and shall submit the proposed. 
Standards to the City Council for review and adoption. 
B. Prior to adoption,. amendment or rejection of said Standards the City Council 
shall hold a hearing in accordance 'With the procedure established for public 
hearings in matters of planning and zoning by Idaho Code~ Section 67-6509. 
C. Upon adoption of Standards JOt the City storm drainage system by the City 
Council, the City Engineer win prepare a manual containing such standards 
and will make the Manual available for public inspection. 
D. The City Engineer shall implement the adopted Standards whenever 
applicable. 
E. When the City Engineer is of the opinion that an amendment of the Standards 
is necessary or appropriate" the proposed amendment shall be submitted to the 
City Council for review. Prior to adoption or rejection of the proposed 
amendment, the City Council shall hold a public hearing as provided in 
subsection 13-01-07(B) hereinabove. 
13-01-09: APPEAL PROCEDURE: 
A. Any party aggrieved by a decision of the City Engineer in administering the 
Standards provided for herein may appeal said decision to the City Council by 
:filing a v.-Titten notice of such appeal with the Caldwell City Clerk within ten 
(10) days of the date of such decision. 
B. The City Council will conduct a public hearing at the next regularly scheduled 
Council Meeting following receipt of the appeal. provided that a notice period 
of at least fifteen (15) days be provided prior to said hearing. If there is 
sufficient time for allowing said notice then the public hearing will be held at 
. the first regularly scheduled Council meeting, which will allow for a fifteen 
(15) day notice of hearing. 
C. The public hearing shall be conducted in accordance with the provisions of 
the Admjnistrative Procedures Act, Idaho Code, Sections 67-52201 et seq. 
D. The decision of the City Council as to the appeal shallbe a final decision. 
E. A party aggrieved by the appeal decision may seek judicial review in the 
District Court of the Third Judicial District within twenty-eight (28) days of 
the issuance of the appeal decision by the City Council. 
13-01~11: REPEAL AND RESCISSION: 
Any prior ordinance or part thereof, or any prior Resolution adopted pursuant 
thereto -which is inconsistent with or contradictory to this Ordinance or the 
Standards adopted pursuant to this Ordinance relating to the City storm drainage 
system are hereby rescinded and repealed. 
13-01-13: EFFECT OF REPEAL AND RESCISSION: 
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Provisions of this Ordinance and the Standards implemented hereunder are not to 
be taken as a statement of intent by the City Cotmcil regarding the meaning or 
interpretation of any other ordinance. 
l3-01-15: SAVINGS CLAUSE: 
The provisions of this Ordinance and subsequently adopted Standards are hereby 
declared to be severable. If any provisions of this Ordinance and subsequently 
adopted Standards or application of such provision to any person or circumstances 
is declared to be invalid for any reason, such declaration shall not affect the 
validity of the remaining portion of this Ordinance and subsequently adopted 
Standards. 
13-01-17: EFFECTIVE DATE: 
This Ordinance shall be in :full force and effect from and after its· passage, 
approval. and publication accord:in.g to law. 
PASSED BY THE CITY COUNCIL of the City of Caldwell this 21st day of 
December, 1998. 
APPROVED BY THE MAYOR of.the City of Caldwell this 21st day of 
December, 1998. 
Mayor 
ATTEST: 
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AFFIDAVJr-· OF PUBI1CAnON 
STATE OF IDAHO ) . 
.. ) 55. 
County of Canyon ) 
Karol Stoltey 
of Nampa, Canyon County) Idaho, being first duly 
s:vorn, deposes and says:' . 
1. That I :1ffi a citizen of the United States of AIne:rka, and :u 
211 times hereinafter mentioned was over the age of eighteen 
years, and not a party to thenoove entitled action. 
2. That I am the Principal Clerk of the IdahoPress-rrioune, 
a daily newspaper pubUshed in the City of Nampa. and 
Caldwell, in the County of Canyon, State of Idaho; that the 
said newspaper is in general circulation In the said Co~~ncy of 
C~nyon, and in the vicinity of Nampa and Caldwell, and has 
been uninterruptedly published in said County during a p~ri· 
od of seventyceighc consecutive weeks prior to the first p\,\b. 
lienion of the notice, a copy of which is hereto l\nached,. 
3. That the notice, of which the' al)ne:<ed Is a pcinleci. copy, 
w"s published in said newspaper 
Once 
- in the regular and entire issue of s;tid paper, and wns 
printed in the newspaper proper, and not Irt '3, supglemenr. 
4. That said notice was published the follOWing oates: 
December 28 1998 , 
STATE OF II¥\HO ) 
) 
COUN1Y OF CANYON ) 
On this~day of . December 
in (he year of 1998, bef(),re Ille, a. j\;bcary 
Public, personall)' appeared Karol ::itoltey I 
known or idencified to me to be the perSO'n 'whose 
name subscribed to the \vithin instn:ment, arid being 
by me first duly s\"\'orn, dec1ued that the stacemen(s 
therein are. true, and c-cknowledged to me chat he/she 
executed !he same, 
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EXHIBIT F 
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STORM DRAINAGE MASTER ' 
CALCULATIONS FOR: 
" MONTECITO PARK NO·. '1 
" Caldwell, Idaho 
September 10l 2003 ' 
REVISED 1/22104 
" AS PREPARED BY: , 
" Earl; Mason & Stanfi~ld, Inc .. ' 
, 314 Badiola St. ' , 
,Caldwell, Idaho 83605 
(208) 454-0256 
, CitY bl Caldwell ' 
,'Enghieerlng Dept , 
APPROVED.. " 
, ' L/ D.ate ,~' 1~:1.' .... 0, " 
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CALCULATION METHODOLOGY 
FLOW CALCULATIONS 
Flow for the basin areas are calculated using the Rational Method. The "C· coefficient u~ed In the 
calculations Is ba$Eld on weighted values as Shown: The CIty of CaldweU requires conveyance facilities to be 
designed for a 25-year return frequency storm and the worst case condition between 10 'minutes and 24 . . 
hours. The worst caSe storm for flow Is the 10-minute duration. 
. '. 
PIPE SIZING AND HYDRAULIC GRADE CALCULATIONS 
These calculations employ the Manning Equation •. The hydiaulic grade is based on calculated flOw and 
selected pipe size. . 
RETENTION VOLUME CALCULATIONS 
Retention volume is based on the 100 year slorm over the worst case condition between 10'minutes and 24 
hours. The worst case storm duration is calculated on the sheet following the detention volume calculatk)O·s. . 
'. ,.' . 
POND VOLUME CALCULATIONS 
The pond vo!umecalculatlons are based on an. average of the water surface area and the pond bottom area, 
applied over the design pond depth. Also Included In this section are percolation calculations. Per'colation . 
. volume calculations are based on the percolation rate over the worst-case duration. The percolation rate is. 
. based on a soils classifiCatibnof sand at the groundwater leVel. A rate of 8 inJhr was uSed. A sand filter .wlll . 
be provided to drain the design volume. . . 
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.RATIONAL METHOD 
Q=CIA 
MANNING EQUATION 
. V=1.49~S1l2/n 
EQUATI0NS USED IN CALCULATIONS 
where: Q = Runoff Rate, cis . 
C = Runoff Coefficient , 
I = Storm Intensity, inJhr. 
A = Basin Area(s), acres· 
where: V == Velocity, fps' 
R = Hydraulic Radius, ft. . 
S = Channel Slope, ftJft. 
n = Manning Roughness Coefficient . 
PERCOLATION VOLUME (SCS TRIANGULAR UNIT HYDROGRAPH METHOD) 
. , V=(Area)(Perc. rate)(t)/ (12)(60) 
ORIFICE EQUATION 
where: V:: Volume, cu. fl. 
Area = Infiltraiion bed area, sf 
Perc. rate =percolaUon rate,lnJhr 
t = worst-<:ase duration, min. 
Q=(Coefficient)(3.1416 x Radiusi{64.4 x Head)tl2 
OTHER EQUATIONS USED 
Q=VA 
where: Head=W.S.E.· Center of Orifice 
==81.5Q..78.14 . 
=3.4' 
where: Q = Row, cfs 
V = Velocity, fps 
A .. Cross Sectional Area. sq. ft . 
. , 
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'AREA 1 (DRYWELL 1), 
WORST CASE STORM POND VOLUME, 25-yr 
'BASIN AREA 5.30 acres 
RUNOFF COEFFICIENT (C) 0.5 weighted 
,PERCOLATION RATE 51 nlhr 
PERCOLATION AREA 2597 sf 
. SYSTEM VOID SPACE ' 6831 ef, 
'. .OFFSITE OISCHARGE a cfs, to waste ditch 
PEAK MIN, 
215YR PEAK' LESS FLOW ' VOIDS PERC PONp· 
DURATION DURATION INTENSl1Y*, 'FLOW DtSCH. VOLUME VO~UME VOlUME' VOLUME 
(min) (his) QI'II1T) , (cfs) (cfs) , (eI) (eI) (eI) (eI). , 
0 0.00 0.000 0.000 a 6,831 a a 
1 0.02 14.08 37.312 37.312 2,239 , 6,831 18 0 
2 0.03 ~.: ~.734 22.734 2,728~ e;,B~ 36 a 
5 0.08 . 1.809 11.809 ' 3,543 6,831 90 a & 10 0:1 i 2.25 5.963 ' 5.963 3,578 6,831 , 180 0 
15 0.25 2.03' 5.385 5.385 4,846 6;831, 271 0 
20 0.33 1.65 4.384 ' . 4.384 5,261 6,831 361 0 \(. , 
25 0.42, 1.41 3.738 ,3.738 5,607 6.831 451 0 O~.O"\ 30 0.50 1.24 ' 3.281, 3.281 $,906 6,831 541 0 
'1-\0 35 0.58 1.11 2.939 2.939 6.171 6.831 631 a \ ... , " 
40 0.67 1.01 ' 2.671 2.€?71 6,411 6.831 721 a 
45 0.75 0.93 2.455. 2.455 6.630· 6,831 812 a 
.50 0.83 0.86 2.2n 2.277 6,832 6.831 902 a 
55 0.92 0.80 2.127 2.127 7,021) , 6,831 992 0 
60 1.00 0.75 1.999 1.999 7,197 6,831 ,1,082 ' A' 
80 1.33 0.61 1.627 1.627 7,812 6,831 1,443 a 
100 1.67 0.52 1.388 1.388 8,325 6,831 1,803 A' 
120 2.00 0.46 1.218 1.218 8,770 6,831 2,164 a 
150 2.50 0.39 1.038 1.038 9,346 6,831 2,705 a 
180 3.00 0.34 0,912 ' 0.912 , 9,845 6,831 3,246 a 
210 3.50 0.31 0.816 0.816 10,287 6.831 3,787 0 
240 4.00 0.28 0.742 0.742, 10,687 6,831 4,328 , 0 
300 5.00 0.24 0.633 0.633 11,389 6,831 5,410 0 
360 ' 6.00 0.21 0.555 0.555 11,997 6,831, 6,493 0 
420 7.00 0.19 0.497 0.497 12,536 6.831 ,'7,575 a 
480 8.00 0.17 0.452 0.452 13,022 6,831 ,8,657 A, 
540 9.00 0.16 0.416 0.416 13,467 6;831 9,739 a 
600 10.00 0.14 0.371 0.371 13,356 6,831 ' 10,821 a 
660 11.00 0.13 0.345 0.345 13,642 6,831 11,903 0 
720 .12.00 0.12 0.318 0.318 13,738 6,831 12,985 0, 
780 13.00 0.11 0.284 0.284 13,278 6,831 14,067 0 
840 14.00 0.10 0.269 0.269 13,562 6,831 15,149 0 
900 . 15 .. 00 0.10 0.256 0.256 13,831 6,831 1~.231 0 
9150 16.00 0.09 0.245 .. 0.245 14.088 6,831 17,313 0 
.1020 17.00 0.09 0.234 . 0.234 14,334 6.831 18,~95 0 
1080 18.00 0.08 0.225 0.225 14.569 ' 6,831 19,478 0 
1140 19.00 0.08 0~216 0.216 14,796 6,831 20,560 o. 
1200 20.00 0.08 0.209 . 0.209 15,014 ·6,831 21,642' 0 
1260 21.00 0.08 0.201 0.201 15,224 6,831· 22,724 0 
·1320 22.00 0.07 0.195 0.195 15,427 6,831 23,806 0 
1380 23.00 0.07' 0.189 0.18.9 1!$,624 6,831 24,888 a 
1440 .24.00 0.07 0.183 0.183 15,815 6,831 ·25,970 0 
·'ll'Itenslty based on best fit equation from .IDF curves. I =(14.08 x Duratiori-O·71<48) 
JY1{)03SD-2.xIs 
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TOTAL STORAGE REQ'D= 
WORST CASE STORM DURATION 
OFF SITE DISCHARGE 
AREA 1 (DRYWElL 1 W/OVERFLOW) . 
15.815 cf. 
1,440 minutes 
. 0.00 cfs· 
POND VOLUME CALCULATION 
POND BOTTOM AREA = 
POND WATER SURFACE AREA = 
POND TOP BANK ELEV = 
POND WATER SURFACE ELEV = 
POND INVERT ELEV= 
SEASONAL GROUND WATER::: 
POND FREEBOARD = . 
INvERT TO GROUND H2O = 
POND DEPTH = 
POND STORAGE = 
. 0 sf 
Osf 
0.00 ft 
0.00 (one foot below cb grate) 
0.00 . 
0.00 
0.00 ft 
0.00 It 
o~oo ft 
a ct. 
SAND FILTER BOTTOM PERCOLATION CALCULATION 
PERCOLATION SURFACE AREA = 
PERCOLATION RATE = r--orsf ~inlhr 
POND PERCOLATION VOLUME = 
INFILTRATION BED CALCULATIO!'l 
. (SAND FILTER) 
o cf at 1440 minutes 
INFILTRATION AREA = 
RAINSTORE DEPTH = . 
SAND BED DEPTH = . 
VOID SPACE IN SAND .. 
2597 sf (bottom only) 
2 ft (excl. 3" base) 
3ft 
VOID SPACE IN RAINSTORE= 
PERCOLATION RATE = 
25% . 
94% 
5.00 inlhr 
VOLUME IN VOIDS::: ·6831 cf 
PERCOLATION VOLUME = 25974 cf . 
INFILTRATION BED STORAGE = 32805 cf 
RNIWrORE 
SAND 
TOTAL STOREDVOLUME = 32805 cf at 1440 minutes 
> 15815 ctat 1440 minutes 
THEREFORE STORAGE IS ADEQUATE . 
TIME REQUIRED TO DISSIPATE VOLUME AT 1440 MINUTES 
TIME::: 15 hours (Based on 25-yr event) 
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AREA 2 & 3 (DR'(WELLZ) 
WOR.ST CASE STORM POND VOLUME, 10~ 
. BASIN AREA 7.60 acres .. 
RUNOFF COEFFICIENT (C) .0.5 welght8(.l 
PERCOLATION RATE ·5.0.0. in/hr' 
PERCOLATION AREA .3748 sf 
SYSTEM VOID SPACE 13381 of 
OFF SITE DISCHARGE ·0 ers, to waste ditch 
PEAI( MIN.. 
100YR PEAK LESS FLOW VOIDS PERC· POND. 
DURATION. DURATION INTENSITY"· FLOW DISCH-VOLUME VOLUME VOLUME VOLUME 
(min) (ITs) (InIM (ds). . (ds) . (d) (d) (eI) .. Cd) 
0 0.00 ·0.000 0.000 0. 13,381 0 0 
1 0..0.2 19.85 75.419 75.419 4,525 13,381 26' 0 
2 0.03 11.91 45.269 45.269 5,432. 13,381 52 . 0 
·5 0.0.8 6.07 23.0.55 23.055 6,916· 13,381 130 0. 
10. 0..17 3.64 13.838 13.838 8,303 13,381 260 0 
15 0.25 2.70.' 10.266 10.266 9,240 13,381 390· 0 
20. 0..33 2.19 8.306 8.30.6 9,967 13,381 521 '0. 
25 0,42 1.85 7.048 7.048 10,571 13,381 651 0. 
3D 0.50 1.62 ·6.162 . 6.162 11,092 13,381 781 0 
35 0.58 1A5 .5.501 5.501 11,552 13,381 911 0. 
.40 0.67 1.31 4.986 4.986 11,966 13,381 . 1,041 0 
45 0.75 1.20 4.571 . 4.571 12,343 . 13,381 . 1,171. 0 
50 0.83 1.11 4.230. 4.230. 12,691 13,381 1,30.1 0 
55 0..92 1.04 3.943 3.943 13,013 13,381 1,432 . 0 
60 1.00 0.:97 3.699 3.699 13,315 13,381 1,562 0 
80. 1.33 0..79 2.993 2.993 14,364 13,381 2,082 a 
100 1.67 0.67 2.539 2.539 15,235 13,381 2,60.3 '0 
120. 2.0.0 . 0..58 2.220 2.220. 15,985 13,381 3,123 a 
150. 2.50. 0.50. 1.884 1.884 16,953 13,381 3,9Q4 0 
1aO 3.0.0. 0.43 1.647 1.647 17,788 13,381 4,685 0 
210. 3.50. 0.39 1.470 1.470 18,525 13,381 50466· 0. 
240. 4.00. 0..35 1.333 1.333 19,189 13,381 6,247 0. 
300. 5.00 . 0.30. 1.131 .1.131 . 20.,352 13,381 7,80.8 . 0. 
360 6.00. 0..26 0..989 . 0.989 21,354 13,381 9,370 0. 
420. .' 7.00 0..23 0..883 0..883 22,239 13,381 10.,932 . 0 
480 8.0.0. 0.21 0..80.0. 0..800. 23,0.36 13,381 12,493 0 
540 9.0.0. 0.19 0.733 0.733 23,762 13,381 14,055 0. 
600 10..00. 0.18 0..679 0..679 ·24,432 13,381 15,617 0. 
660 11.00 0.17 0..633 0..633· 25,053 13,381 17,178 0. 
720. 12 . .00. 0..16 0.593 0..593 25;634 13,381 18,740 .0. 
780 13.0.0 0..15 0..559 . 0.559 26,181 13,381 20,302 0. 
840. 14.00. 0..14 0..523 0..523 2.6,334 . 13,381 21,863 0 
900. 15.00 0..13 0,487 0.487 26,286 13,381 23,425' 0 
960 16.00 0.12 0.,451 0,451 . 26,0.03 13,381 2:4.987. 0 i· 
1020. 17.0.0 0..11 0,427 0..427 . 26,140 13,381 26,548' . 0 I 
1080 18.00 0..11 0..403 0..40.3 .26,101 13,381 28,110 0 ! 1140 19.00. 0.10 0..383 0..383 26,20.0 13,381 29,672 0. i 
120.0. 20.00. 0.10 0..364 0.364 26.238 13,381 . 31,233 0 ! 
. i 1260 21.0.0. 0.0.9. , 0.346 0~346 26,142 13,381 32;795 0. I 1320. 22.00 0.0.9 0.336 0 .. 336. 26,575 . 13,381 34,357 0 I 1380. 23.00. 0.09 0..,326 0..326 .. 26,965 13,381 35,918' O· 
.1.440. 24.0.0. 0..08 0..315 0..315 27,251 13,381 37,480. 0 { 
• Intensity base~on best fit equation from IDF curves. 1= (19.84ix Duration.(l·738) f 
; 
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AREA 2 & 3 (DRYWELL 2) 
TOTAL STORAGE REQiD= 
WORST CASE STORM DURATION 
·OFFSITE DISCHARGE 
27,251 ct 
1,440 minutes 
·0.00 cfs 
POND VOLUME CALCULATION 
POND BOTTOM AREA= 
POND WATER SURFACE AREA == . 
POND TOP BANK ELev = 
POND WATER SURFACE ELEV = 
POND INVERT ELeV = 
STATIC GROUNDWATER::: . 
POND FREEBOARD::: 
INVERT TO GROUND H20 ;: 
POND DEPTH = 
POND STORAGE = 
o sf 
o sf 
0.00 ft· 
0.00 (one foot beJowcb grate) 
0.00 
0.00. 
0.00 It 
·0_00 ft (backfill wIUi C33 sand)· 
0_00 It ... . . 
Oct 
SAND FILTER BOTTOM PERCOLATION CALCULATION 
PERCOLATION SURFACE AREA::: 
PERCOLATION RATE = r-oJSf (sand filter only). .. ~Inlhr (SAND FILTER) 
POND PERCOLATION VOLUME = 
INFILTRATION BED CALCULATION 
o cf at 1440 minutes· 
W. L INFILTRATION AREA = 
RAlNSTORE DEPTH = 
SAND BED DEPTH ;" 
VOID SPACE IN SAND: 
3748 sf (bottom) [j]1t (axe. 3" base) 3ft ~~ I,· ....,;43,;;,;;:.29;;;,.. . .-..;.;;;86_;.;;.;;I~I··  _ 43.29 . 86.lX! VOID SPACE IN RAlNSTORE= PERCOLATION RATE: 25% 94% 5.00 Inlhr 
VOLUM~ IN VOIDS = 13381 ct . 
PERCOLATION VOLUME = 37480 a 
INFILTRATION BED STORAGE = 50861 cf 
TOTAL STORED VOLUME: 50861 a·at 1440 minutes . 
> 27251 a at 1440 minutes 
TI-!EREFORE STORAGE IS ADEQUATE· 
TIME REQUIRED TO DISSIPATE VOLUME AT 1440 MINUTES 
TIME: 17 hours (Based on 100-yr event) 
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AVIATION WAY (NORTH) 
WORST CASE STORM POND VOLUME, 25-yr 
, BASIN,AREA 0.80 acres ' (13.9 acres of pre. Developed) 
RUNOFF COEFFICIENT (C) 0.83 weighted 
PERCOLATION RATE 5 in/hr 
'PERCOLATION AREA 472 sf 
, VOID SPACE 920 ct, 
OFFSITE DISCHARGE 0.278 cfs, to'waste ditch 
PEAK ' MIN. 
25vR PEAK LESS FLOW ,VOIDS PI:Rc' POND 
DURATION DURATION INTeNSIJ"(" FLOW DISCH. VOLUME' VOlUIlE VOlUME VOLUIIE 
(rilln) (hrs) , On/llr) (as) (cfs) (Ct) (eI) (eI) (d) 
a 0.00 0.000 0.000 a 920 a 0 
1 0.02 14.08' 9.349 9.071 544 920 3 0 
2 0.03 8.58 5.696 5.418 650 920 7 0 
'5 0.08 4.46 2.959 2.681 804 920 16 0 
10 0.17 2.25 1.494 1.216 730 920 33 a 
15 0.25 2.03 1.349 1.071 964 920 49 a 
20 0.33 1.65 ~.098 0.820 985 920 66 a 
25 0.42 1.41 0.937' 0.659 988 920 82 0 
, 30 0.50 1.24 0.822 0.544 979 920 98 0 
35 0.58 1.11 0.736 0.458 962 920 115 0 
40 0.67 1.01 0.669 , 0.391 939 920 131 ' 0 
45 0.75 0.93 0.615 0.337 911 920 148 a 
50 0.83 0.86 0.571 0.293 878 920 164 a 
55 0.92 0.80 0.533 0.255 842 920 180 a 
60 1.00 0.75 0.501 ' 0.223 802 920 197 a 
80 1.33 0.61 0.408 '0.130 623 920 262 0 
100 1.67 0.52 0.348 0.070 418 920 328 a 
120 2.00 0.46 0.305 0.027 196 920 393 a 
150 2.50 0.39 0.260 -0.018 -160 920 492 a 
180 3.00 0.34 0.228 ' -0.050 -536 920 590 a 
210 3.50 , 0.31 0.205 -0.073 -925 920 688 a 
240 4.00 0.28, 0.186' -0.092 :-1.326 ' 920 787 a 
,300 5.00 0.24· 0.159 -0.119 -2,150 920 983, 0 
360 6.00 0.21 0.139 -0.139 -2,999 920 1.180 0 
420 7.00 ' 0.19 0.125 -0.153 -3,865· 920 1.377 0 
480 8.00 ' 0.17 0.113 -0.165 -4.743 920 1,573 a 
,540 9.00 0.16, 0.104 -0.174 -5,633 920 1.770 a 
600 10.00 0.14 0.093 -0.185 -6.661 920 1,967 0 
660 11.00 0,13 0.086 , -Q.192 -7.591 920 2.163 0 
720 12.00 0.12 0.080 -0.198 -8,567 920 2,360 0 
780 13.00 0.11 0.071 -0.207 -9,683 920 2,557 0 
840 14.00 0.10 0.067 -0.211 -10,613 920 2,753 a 
900 15.00 0.10 0.064 ,-0.214 -11,546 920 2,950 0 
960 16.00. 0.09 0.061 -0.217 ,-12,483 920 3,147 0 
1020 17.00 0.09 0.059 -0.219 -13,422 920 3.343 0 
1080 18.00 ' 0.08 0.056 -0.222-14,364 920 3,540 0 
1140 19.00 0.08 0.054 -0.224 -15,308 920 3,737 ,0 
1290 20.00 0.08 0.052 -0.226 -16,254 920 3,933 0 
1260 21.00 0.08 0.050, ;.Q.228 -17,20.2 920 4,130 0 
1320 22.00 0;07 0.049 -0.229 -18,152 920 4,327 0 
1380 23.00 ' 0.07 0.047· -0.231 -19.103, 920 4.523 0 
1440 24.00 0.07 0.046 -0.232 -20.056 ,,920 '4.720 0 
~ Intensity based on best fit equation from IOF curves. I =(14.08 x Ouration:O·71<48) 
COC146415 
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.... 
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AVIATION WAY (NORTH) 
TOTAL STORAGE REQID= 
WORST CASE STORM DURATION 
OFFSITE DISCHARGE· . [J88cf 25 minuteS 0.28 cfs 
POND VOLUME CAlCULATION 
POND BOTTOM AREA = 
POND WATER SURFACE AREA = 
POND TOP BANK ElEV = 
a sf 
a sf 
0.00 ft 
POND WATER SURFACE ELEV = 
POND INVERT ELEV = 
SEASONAL GROUNDWATER = 
0.00 (one foot below cb grate) 
0.00 
POND FREEBOARD = 
INVERT TO GROUND H20 = 
POND DEPTH = 
POND STORAGE = 
SAND FILTER BOTTOM PERCOLATION CALCULATION 
0.00 
0.00 Ii 
0.00 ft 
0.00 ft 
. a cf 
PERCOLATION SURFACE AREA = 
PERCOLATION RATE = 
r--01sf 
~lnlhr (SAND FILTER) 
POND PERCOLATION VOLUME = o cf at 25 mlnut~8 
INFILTRATION BED CALCULATION 
INFILTRATION AREA = . 
ROCK BED DEPTH = . 
SAND BED DEPTH = 
VOID SPACE IN SAND= 
472 sf (bottom) . 
...---3'"ft 
VOID SPACE IN DRAIN ROCK= 
PERCOLATION RATE = 
3ft 
25% 
40% 
5.00 inlhr 
VOLUME .IN VOIDS = 920 c:t 
PERCOLA llON VOLUME = 82 c:t 
INFILTRATION BED STORAGE = 1002 cf . 
TOTAL STORED VOLUME = 
> 
2421 
1002 cf at 25 mlntites 
988 cf at 25 minutes 
W L 
COC146416 
AVIATION WAY (SOUTH) ... . ~. : 
WORST CASE STORM POND VOLUME,~ 0>'·. 
BASIN ·AREA 0.20 acres .. . .., CP"o ~ l'v . RUNOFF COEFFICIENT (C) 0.83 . sighted 
PERCOLATION RATE 5 inlhr 
PERCOLATION AREA 200 sf,. 
VOID SPACE· 390 ef, . . ... .lJ-.>-J hi· 
OFFSITE DISCHARGE ers, to waste ditch· " ~~ t.;'" c~ . 
D~~ON ___ ~ = ~~:E~d.~=E 
. (min) (m) Onlhr) (ets) 7' (d)(d) . (d) (d). 
o . 0.00· 0.000 0.0000 390 . 0 0 
1 0.02 14:08 . 2.337 2.337 140. 390 1. 0 
2 0.03 8.58 1.424. 1.424 171 390 3 O· 
5 0.08 4.46 0.740 0.740 222 390 7 0 
10 0.17 2.25 0.374 0.374 224 390 14. . 0 
15 0.25 2.03· 0.337 0.337 304 390 21 0 
20 0.33 1.65 0.275 0.275 330 390 28.· 0 
25 0.42 1.41 0.234· 0.234 . 351 390 35. 0 
. 30 0.50 1.24 0.206. 0.206 370 390 42 • 0 
35 0.58· 1.11 0.184. 0.184 387 390 49 0 
40 0.67 1.01 0.167 0.167· 402 390 ~6 0 
. 45 0.75 0.93 D.154 0.154 415 390 63 0 
50 0.83 0.86 0.143 0.143 428 390 69 0 
55 0.92 0.80 0.1330.133 . 440 390 76 0 
.60 1.00 0.75 0.125· 0;125 451 390 83 . 0 
80 1.33 0.6.1 0.102 0.102 489~ 390 111 a 
100 1.67 0.52 0.087 0.087· 522 390 139 0 . 
120 2.00 0.46 0.076· 0.076 549 390 167 a 
150 2.50 0.39 0.065 0.065585. 390 208 0 
180 3 .. 00 0.34. 0.057 0.057 617 390 250 0 
210 3.50 0.31 0.051 0~051 644. 390 292 a 
240 4.00 0.28 0.046 0.046· 669 390 333 0 
300 5.00 0.24 0.040 0.040 713 390 417· a 
360 6.00 0.21 0.035 0.035· 751 390 500 0 
420 7.00 0.19 . 0.031 0.031 785 390 583 0 
480 . 8.00 0.17 0.028 0.028 816 390 . 667 0 
. 540 9.00 0.16 0.028 0.026 844 390 750 ·0 
600 10.00 0.14 0.023 0.023. 837 390 833 0 
660 11.00 0.13 0.022 0.022 855 390 91.7 0 
720 12.00 0.12 0.020. 0.020 861 390 1,000 0 
780 13.00 0.11 0.018 0.018 832 390 1,083 0 
840 14.00 0.10 0.017 0.017 850· 390 1,167 0 
900 15.00 0.10 0:016 0.016 . 868 390 1,250 0 
960 16.00 0.09 0.015 0.015 882 390 1,333 0 
1020 17.00 0.09 0.015· 0.015 898 390·1,417 a 
. 1080 18.00 . 0.08 0.014 0.014 913 390· 1,500 0 
1140 19.00 0.08 0.014 0.014 ·927 390 1,583 0 
1200 20.00 0.08 0.013 0.013 940 390 1,667 0 
1260 21.00 0.08 0.013 0.013 954 390· 1,750 ·0 
1320 22.00 . 0.07 . 0.012 0.012 . 966 390 1,833 0 
1380. 23.00 0.07. 0.012· 0.012 979 390· 1,917 0 
1440 24.00 0.07 0.011 0.011· 991 390·2,000 . 0 . 
.... IntensitY baseq on best fit equation from IOF curVes. I =(14.08 x Duration-O·71o48) 
COC146417 
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. . ' 
AVIATION (SOUTH) W/OVERFLOW 
TOTAL STORAGE REQIO::: 
WORST CASE STORM DURATION 
. OFFSITE DISCHARGE 
POND VOLUME CALCULATION 
POND BOTTOM AREA: 
991 cf 
1.440 minutes· . 
'0 .. 00 
a 
POND WATER SURFACE AREA::: 
. POND TOP BANK ElEV : 
a 
0.00 
sf 
sf 
ft 
. POND WATER SURFACE ELEV = 
POND INVERT REV ::: 
0.00 (one foot below cb grate) 
SEASONAL GROUND WATE~ = 
POND FREEBOARD ::: 
INVERT TO GROUND H20 = 
POND DEPTH = 
POND STORAGE = 
0.00 
0.00 . 
0.00 ft 
0.00 ft 
0.00 ft 
SAND FILTER BOTTOM PERCOLATION CALCULATION 
PERCOLATION SURFACE AREA: 
PERCOLATION RATE = . . 
~sf 
~inlhr 
POND PERCOLATION VOLUME ::: 
INFILTRATION BED CALCULATION 
.INFIL TRATION AREA = 
ROCK BED DEPTH = 
SAND BED DEPTH = 
VOID SPACE IN SAND: 
VOID SPACE IN DRAIN ROCK= 
PERCOLATION RATE: 
200 sf 
3ft 
'. 3 ft . 
25% 
40% 
5.00 Inlhr 
VOLUME IN VOIDS::: 390 cf 
PERCOLATION VOLUME::: 2000 cf 
oct 
(SAND FILTER) 
o cf at 1440 minutes 
INFILTRATION BED STORAGE = 2390 ct 
ROCK 
. SAND 
TOTAL STORED VOLUME::: 2390 cf at 1440 minutes 
> 991 cf at 1440 minutes . 
THEREFORE STORAGE IS ADEQUATE . 
2423 
W L 
COC146.418 
PEAK FLOW CALCULATIONS FOR SUB-BASINS: 
POST·DEVELOPED RUNOFF COEFFICIENT (C) = 
. LOT TRAVEL TIME = "" 
0.5 
14.4 min 
DROP INLET CAPACITIES: . VERTicAL CURB :: 
ROLLED CURB = 
2424 
4.26 cfs (depth at top of curb) 
3.15 cfs (depth at top of curb) 
COC146419 " 
'.., 'I' I <. ~ .. ~~ 
" 
SAND AND GREASE TRAP CALCULATION 
SEDIMENT/GREASE TRAP SIZING 1 
NUMBER OF TANKS 1 
DISCHARGE (CFS) 2.64 
VELOCnWAAXIMUM (FPS) 0.50 
REQUIRED THROAT AREA (SF) 5.28 
TANK SIZE (gal) 1.500 
TANK WIDTH (FT) 5.25 
THROAT-WIDTH (in) 13' 
VELOCITY-ACTUAL (fps) 0.46 
SEDIMENT/GREASE TRAP SIZlNG.2&3 
NUMBER OF TANKS 
DISCHARGE (CFS) 
VELOCITY -MAXIMtAII (FPS) 
REQUIRED THROAT AREA (SF) 
TANK SIZE (gal) 
TANK WIDTH (FT) 
THROAT-WIDTHCIil) 
VELOClTY-ACTUAI,. (fps) 
Pipe Capacity 
. Pipe Size, in., varia!: 
Pipe Slope, %. varia 
Mannings; 0, variabl 
Pipe ·Capacity.cfs 
Pipe Size, in., variab 
Pipe Slope, %, varia 
. Mannings, 0, variabl 
Pipe Capacity, cfs 
Pipe Size, in., variab 
Pipe Slope, %, varia p 
MS!nnings, n, variabl 
Pipe Capacity, cfs 
15.00 
0.10% 
0.010 (ADS) 
2.65 . 
'15.00 . 
0.50% 
0.010 (ADS) 
5.94 
2 
5.75 
0.50 
5.75 
.1.500 
5.25 
13 
.0.51 
S&G TRAP DETENTION TIME A . 
NUMBER OF TANKS .1 
DISCHARGE (CFS) .2.64 
S&G STORAGE VOlt.R.1E (CF) 130.00 
DETENTION TIME, T (SEC) . 49 
IS T>40 SEC.? YES 
S&G TRAP DETENTION TIME B 
NUMBER OF TANKS . 2 
DISCHARGE (CFS) . 5.75 
S&G STORAGE VOWME (CF) .260.00 
DETENTION TIME. T (SEC) 45 
IS T>4O SEC.? YES 
NOTE: AREA 4&6 TRAP SIZING NOT PROVIDED 
SINCE FLOW RATE IS LESS THAN TRAP NO, 1 ABOVE. 
13" THROAT IS DETAILED ON PLANS 
COC.146420 
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1 A. 3.7 
AC 
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EXHIBIT G 
2428 
Leland Earnest June 24, 2009 Pioneer Irrigation District v. City of Caldwell 
IN THE DISTRlCT COURT OF THE THIRD JUDICIAL DISTRlCT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION ) 
DISTRICT, ) 
) Case No. CV 08-556-C 
Plaintiff, ) 
) 
vs. ) 
) 
CITY OF CALDWELL, ) 
) 
Defendant. ) 
) 
CITY OF CALDWELL, ) 
) 
Counterclaimant, ) 
vs. ) 
) 
PIONEER IRRIGATION ) 
DISTRICT, ) 
) 
Counterdefendanl. ) 
VIDEOTAPED DEPOSITION OF LELAND EARNEST 
June 24, 2009 
Boise, Idaho 
Susan L. Sims, CSR No. 739 
VIDEOTAPED DEPOSITION OF LELAND EARNEST 
BE IT REMEMBERED that the videotaped deposition 
of LELAND EARNEST was taken by the attorney for the 
Defendant at the offices of Holland & Hart, located at 
101 S. Capitol Blvd., Suite 1400, Boise, Idaho, before 
Susan L. Sims, a Court Reporter (Idaho Certified 
Shorthand Reporter No. 739) and Notary Public in and 
for the County of Ada, State ofldaho, on Tuesday, the 
24th day of June, 2009, commencing at the hour of 
10:06 a.m. in the above-entitled matter. 
APPEARANCES: 
For the Plaintiff: 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHTD. 
By: Bradley J. Williams, Esq. 
420 Memorial Drive 
Idaho Falls, ID 83405 
(208) 522·6700 
(208) 522·5111 
bjw@moffatt.com 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHTD. 
By: Scott L. Campbell, Esq. 
101 S. Capitol Blvd., 10th Floor 
Boise, ID 83701 
Telephone: (208)345·2000 
Facsimile: (208)385·5384 
slc@moffatt.com 
Page 2 
For the Defendant: 
HOLLAND & HART, LLP 
By: Erik F. Stidham, Esq. 
101 S. Capitol Blvd., Suite 1400 
Boise, ID 83701 
Telephone: (208)342-5000 
Facsimile: (208)343-8869 
efstidham@hollandhart.com 
Also present: John G. Hall, Videographer 
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LELAND EARNEST 
By: Mr. Stidham 
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FaIl Assessment to Leland C. Earnest 
PID072908 (1 page) 
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Leland Earnest June 24, 2009 Pioneer Irrigation District v. City of Caldwell 
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separate account -- well, I know they're not in a 1 understand your testimony so far, if you're a 
separate account. But if they're probably -- 2 patron of Pioneer who's living, you know, in a 
they might be tracked separately, but I can't 3 residential subdivision, you're paying money to 
tell you for sure. 4 fund the maintenance and operation of Pioneer's 
Q Do you know whether the monies are 5 drainage functions. But at the same time, 
used differently? For example, are the monies 6 Pioneer is contending that stormwater from your 
collected related to assessment expenses and the 7 property can't go back into Pioneer's system; is 
monies collected pursuant to operation and 8 that correct? 
maintenance, are they used differently? 9 MR. WILLIAMS: Object to form. You 
A To my knowledge, they're not. They're 0 can answer if you understand the question. 
all used in the budget. 1 THE WITNESS: Well, we don't accept 
Q Is Pioneer Irrigation District, is it 2 urban stormwater, but I guess that -- and the 
a drainage district? 3 drains were built originally to drain land, which 
A No, sir. 4 they still are doing at this time, even in the 
Q And does it perform drainage 5 city, because there's -- any time you irrigate, 
functions? 6 there's water table will come up in the summer. 
A We maintain drain ditches for the 7 And so they're getting the benefit of the drain 
bureau. And we have several that we own, I a ditches. 
guess. 9 If there was not drain ditches 
Q Does Pioneer expend money to maintain 1'.0 throughout the whole city, they would -- their 
and operate drains? ~l basements would be full and so on. So Pioneer is 
A Yes, sir. ~2 not accepting urban stormwater, I guess. 
Q Okay. And where does the money that ~3 Q (BY MR. STIDHAM) Sir, but my question 
is used to operate and maintain drains, where D.4 was a little bit different. I mean, I'll let you 
does that come from? 5 explain why you think it's fair or something 
Page 93 Page 95 
A Out of the budget. 1 along those lines. 
Q Is there a separate account or somehow 2 But my question was, I just want to 
segregated monies that are used to perform the 3 confirm that this is the situation that exists. 
drainage functions? 4 Isn't it true that if you're a patron of Pioneer 
A Not to my knowledge. 5 living within Caldwell, you live in a 
Q Excuse me, to fund the drainage 6 subdivision, you're paying money to Pioneer to 
functions is what I meant to say. 7 fund Pioneer's drainage functions. And at the 
A Not to my knowledge. a same time, Pioneer is telling you that it's not 
Q So is it fair to say that patrons 9 going to accept stormwater from your property 
within the City of Caldwell who are paying money 0 into Pioneer's system; is that correct? 
to Pioneer, some of that money paid by them is 1 A Yes, I guess. 
used to maintain and operate drains, correct? 2 Q Okay. And my follow-up question is, 
A Yes. 3 do you think that that's fair to the patron who's 
Q Okay. So in other words, if you're 4 living in the subdivision? 
somebody, a patron of Pioneer living in a 5 MR. WILLIAMS: Objection, asked and 
subdivision, you're paying money to fund and 6 answered already. 
maintain drainage functions performed by Pioneer, 7 Q (BY MR. STIDHAM) I didn't ask it, but 
but Pioneer is going to contend that stormwater 8 I think you inadvertently answered it. So if you 
from your property can't go back into their 9 want to go back over it, that's fme. I was 
system; is that correct? GO actually trying to give you an opportunity to 
MR. WILLIAMS: Object to the form of 1 explain if you think that's fair. So that's my 
the question. 2 question, sir. 
THE WITNESS: Restate the question, 3 A The question is what is fair? 
please. 4 Q Yeah. Remember we talked -- you 
Q (BY MR. STIDHAM) Sure. So if! 5 agreed that that's the situation that faces a 
Page 94 Page 96 
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EXHIBIT H 
2431 
Dawn Fowler February 3, 2009 Pioneer Irrigation v. City of Caldwell 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, Case No. CV 08-556-C 
v. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterclaimant, 
v. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
30 (b) (6) VIDEOTAPED DEPOSITION OF DAWN FOWLER 
February 3, 2009 
Boise, Idaho 
Amy E. Menlove, CSR No. 685, RPR, CRR 
Associated Reporting Inc. 
208.343.4004 
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Dawn Fowler February 3, 2009 Pioneer Irrigation v. City of Caldwell 
Page 98 
1 match its budget? Is that what the purpose was? 1 than an acre in size; is that correct? 
Page 100 l 
j 
2 A. Correct. 
3 Q. The thought was? 
4 Okay. Tell me how·· if I understand 
5 correctly, the fall charge and the spring toll were both 
6 assessed based on acreage; is that correct? 
2 
3 
A. Correct. 
Q. Do you know why the district does it that way? 
4 MS. MARTENS: Object to the form; calls for 
5 speculation. 
6 THE WITNESS: I don't know specifically Why. I 
I 
I 
7 
8 
A. Correct. 7 haven't asked them. J 
9 
Q. Can you explain to me what you mean by that? 
A. As part of that budget-setting process, we 
8 Q. (BY:MR. STIDHAM) It sounds like you might . 
9 already have answered this, but I want to make sure. 
10 arrive at the budget number for the year. Basically 
11 divide that by the number of acres in the district to 
12 come up with a per acre cost. And then that per acre 
13 cost is multiplied by however many acres a particular 
14 account owns. 
15 
16 
Q. What if an account has less than an acre? 
A. If it's less than an acre, it's assessed as one 
17 acre. 
18 Q. So the lowest assessment is an acre, regardless 
19 of how small the property is; is that correct? 
20 A. Correct. 
21 Q. And then you'd also mentioned -' I hope I 
22 remember the terminology correctly, but an assessment 
23 charge? 
A. Assessment expense. 
10 Has anyone ever told you or have you heard 
11 anyone explain why the district doesn't -- charges 
12 everybody at least a one-acre rate? 
13 A. No. 
14 Q. Okay. How many accounts are held by the 
15 district? 
16 A. Approximately 6,700. 
17 Q. Okay. Now -- so that's the accounts related to 
18 different parcels of property within the district; is 
19 that fair? 
20 A. I'm sorry? One more time. 
21 Q. Different parcels of property within the 
22 district, customers? 
23 A. Correct. 
24 Q. With respect to bank accounts, how many bank 
1 
J 
i 
I 
24 
25 Q. Assessment expense. Is that charged on a per 
Page 99 
25 accounts does the district keep? 
Page 101 t 
1 acre basis? 1 A. I believe we have five right now. 
2 A. No. 2 Q. Five? Can you tell me what the purpose of each 
3 Q. Okay. What is that charge based on? 3 account is? 
4 A. It's intended to cover the cost of maintaining 4 A. Two of them are checking accounts. 
5 the billing records, the billing process, accurate 5 Q. Okay. And why do you have two checking 
6 account information. 6 accounts?i 
7 Q. Okay. So are the funds collected through an 7 A. One is basically a petty cash type of checking ~ 
8 assessment expense, are they put in a different account? 8 account. I 
¢ 
9 A. No. 9 Q. Okay. 1 
10 Q. Okay. Before I forget, going back to the 10 A. The other is the actual district account. t 
11 charge per acre, is there a reason why the district 11 Q. Okay. So out of the five, two are checking i 
12 doesn't charge people on the basis of less than an acre? 12 accounts. What are the other accounts? I 
• 13 MS. MARTENS: Object to the form; calls for 13 A. Savings accounts. 1 
14 speculation. 14 Q. And why do you have three separate savings ~ 
15 Q. (BY MR. STIDHAM) Well, let me ask you this: 15 accounts? ~ 
• 16 Is the district ever charged its assessment -- excuse me, 16 A. It's always been explained to me that the ~ 
17 not the assessment, the fall or the spring charges at 17 district endeavored to spread the financial risk out so 1 
18 less than a one acre·· by dividing the charges up at a 18 that we didn't have huge sums of money in one bank. Then f 
19 rate of fewer than one acre per customer? 19 everything fell under FDIC insurance. t 
20 MS. MARTENS: Same objection. 20 Q. Any reason other than that that you're aware I 
21 You can answer it if you can. 21 of? ~ 
22 THE WITNESS: I don't know. 22 A. Not that I'm aware of. ~ 
23 Q. (BY MR. STIDHAM) Okay. At least as long as 23 Q. Okay. With regard to operation and maintenance t 
24 you've been there, everybody has been considered to have 24 of the drains and the canals, where do those funds come i 
25 one acre regardless of whether their property was less 25 from? Which accounts are the funds necessary to maintain ~ 
_~n,1t't""'('IU;r.,\l4,~1/'~~A/I·il"~.'<f'fWt'~ ~ ;;I>1f~~,,'Y"l:'!"'!_.ff! __ ·>~~.£l'll'/illhtl~~. ~.flW_-n n..,.~-",,!~..,. 1IOdiI-~~_1:o*~~ _.,nll'l1II~"""""~ 
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Scott L. Campbell, ISB No. 2251 
Bradley J Williams, ISB No. 4019 
Tara Martens, ISB No. 5773 
Dylan B. Lawrence, ISB No. 7136 
Andrew J. Waldera, ISB No. 6608 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701-0829 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
18946.0059 
Attorneys for Plaintiff / Counterdefendant 
Pioneer Irrigation District 
F '.A.k-'3~5 qM. 
OCT 1 4 2009 
CANYON COUNTY CLERK 
K CANNON, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterc1aimant, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
2434 
Case No. CV 08-556-C 
PIONEER IRRIGATION DISTRICT'S REPLY 
BRIEF IN SUPPORT OF ITS SECOND 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 
Client:1390699.1 
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I. 
INTRODUCTION 
In its original motion, Pioneer seeks two holdings. First, Pioneer requests a 
holding that City lacks sufficient evidence to establish its right to discharge municipal 
stonnwater into Pioneer's facilities through any of the five outfalls that have thus far been 
identified for potential removal in this litigation. As this brief demonstrates, the City presents no 
evidence or argument that its discharges are authorized pursuant to written agreement, natural 
servitude, or the natural watercourse doctrine. While City does present some evidence as to 
some of the elements of prescriptive easement, that evidence is general and vague. And, based 
upon the vintage of four ofthe five outfaIls, prescriptive easement is not a valid theory as to 
those four outfalls as a matter of law. 
Second, Pioneer requests a holding that City lacks standing to assert the drainage 
rights of others. Both in the City's Stonn Water Manual and throughout the briefing in this 
litigation, the City incorrectly assumes that "historic" drainage rights into Pioneer's facilities 
exist and relies upon those rights of others without justification. This concern is illustrated by 
particular arguments City makes within its response brief. The City's primary response to 
Pioneer on this issue is to attempt to preserve the Manual despite its reliance upon these claimed 
"historic" discharge rights. As Pioneer continues to explain, however, "historic" discharge rights 
must be affinnatively proven under a recognized theory of law. Therefore, the Manual's 
assumption that other landowners have "historic" discharge rights is improper. 
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II. 
LEGAL ARGUMENT 
A. Discussion Of Issues Related To Pioneer's First Requested Holding, That 
The City Cannot Establish Discharge Rights To The Five Outfalls Via 
Express Written Agreement, Natural Servitude, Prescriptive Easement, Or 
The Natural Water Course Doctrine 
1. The City Does Not Rebut Pioneer's Arguments Regarding Written 
Agreement, Natural Servitude, And The Natural Watercourse 
Doctrine; Therefore, Summary Judgment On Those Theories Is 
Proper 
In its underlying Motion, Pioneer argues that the City cannot establish the right to 
discharge municipal stormwater into Pioneer facilities pursuant to any of the following four legal 
theories: express written agreement, natural servitude, prescriptive easement, and natural 
watercourse doctrine. (Pioneer's Second Mot. for Partial Summ. J. of 09101/09, p. 2.) Of those 
four legal theories, the City only presents argument as to prescriptive easement. Therefore, as to 
the five outfalls that have thus far been identified for removal in this litigation, the City has 
waived the theories of express written agreement, natural servitude, and natural watercourse 
doctrine. Pioneer is entitled to summary judgment as a matter oflaw under these legal theories 
given City's utter failure to rebut Pioneer's arguments, via briefing or evidentiary presentation, 
regarding the same. 
2. The City's Evidence Regarding Prescriptive Easements Is Insufficient 
As an initial matter, the City asserts that Pioneer mischaracterized Assistant City 
Engineer Brent Orton's testimony that Gordon Law would be a better 30(b)(6) deponent on 
certain issues related to historic drainage rights. (City's Resp. Br., p. 2, n. 1.) According to City, 
"[Pioneer counsel] Williams, not Orton, was the individual who suggested that Mr. Law would 
be a better witness to respond to manual formation and policy questions." Id. (citing Orton 
Dep.). While this may be true, Mr. Orton's immediate response to that suggestion was: "Yes. I 
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agree." (Randolph Aff., Ex. B (Orton Dep.), 121 :5.) Pioneer did not mischaracterize Mr. 
Orton's agreement on that issue. Instead, Pioneer's original citation to the foregoing deposition 
exchange included the entire exchange between Mr. Williams and Mr. Orton (i.e., L.5 on 
p. 121), while City's citation alleging mischaracterization, selectively does not. 
As has been explained many times in this litigation, the claimant of a prescriptive 
easement must prove, by clear and convincing evidence, use of the subject property that is 
(1) open and notorious; (2) continuous and uninterrupted; (3) adverse and under a claim of right; I 
(4) with the actual or imputed knowledge of the owner of the servient tenement; (5) for the 
statutory period of time. See, e.g., Baxter v. Craney, 135 Idaho 166, 173, 16 P.3d 263, 270 
(2000). A comprehensive discussion of a claimant's burdens in establishing a prescriptive 
easement appears on pages 11-14 of Pioneer's Memorandum in Support of its motion. As 
Pioneer explains in that Memorandum, the City does not have specific evidence as to each of 
these elements for each one of the five outfalls that have thus far been identified for potential 
removal. 
Given the high burden that City faces as the claimant of these alleged prescriptive 
easements, one would have expected the City to adduce specific, concrete evidence as to each of 
the elements of prescriptive easement for each of the five currently at-issue outfalls, in response 
to Pioneer's motion. The City's response brief does not do this. Instead, for many of the outfalls 
and elements, City offers only vague, general, unsupported assertions. (City's Resp. Br., 
pp. 4-10, 18-21.) 
I As Pioneer has also explained, the Idaho Supreme Court has stated that, "[0 Jnce the 
claimant presents proof of open, notorious, continuous, uninterrupted use of the claimed right for 
the prescriptive period ... he raises the presumption that the use was adverse and under a claim 
of right .... " Beckstead v. Price, 146 Idaho 57, 62, 190 P.3d 876, 881 (2008) (citations 
omitted). 
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a. Outfall B-1 
First, as a matter oflaw, the City cannot establish a prescriptive easement to 
Outfall B-1 because it was too recently constructed. According to Assistant City Engineer Brent 
Orton: 
Outfall B-1 is located near the intersection of 10th Street and 
Ustick. Outfall B-1 was installed in 2007 as part of a road 
widening project by the City of Caldwell. Outfall B-1 was 
constructed by Caldwell, is in Caldwell's right-of-way and is 
owned by Caldwell. Caldwell maintains Outfall B-1. 
(Aff. of Brent Orton of 07128/09, ~ 13 (emphasis added).) 
Regardless of the applicable prescriptive period, this outfall was installed too 
recently to be established through a prescriptive easement.2 Thus, prescriptive easement is not a 
viable legal theory for the City for this outfall. 
Recognizing this deficiency, the City relies upon two fallback theories: (1) that 
prior to the installation of B-1 in 2007, there was discharge from the 10th Avenue - Ustick 
intersection into the B Drain, and (2) that Pioneer Superintendent Jeff Scott orally agreed to the 
installation of that outfall. With respect to the latter theory, that would only create an issue of 
fact for the purposes of an orallicense--not for prescriptive easement. 
As to the City's theory that there was discharge into the B Drain even prior to the 
installation of Outfall B-1, this theory conflicts with Idaho case law. As Pioneer has noted many 
times in this litigation: 
[A] dominant landowner may not increase the burden upon 
servient lands by accumulating surface waters with man-made 
structures and discharging those accumulated waters, through an 
artificial channel, onto the lower lands .... To attain that right, he 
2 As will be discussed at pp. 10-11 herein, the applicable prescriptive period in this matter 
is not necessarily 5 years as City contends. 
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must establish an easement, by prescription or agreement, to 
discharge the altered flow. 
Merrill v. Penrod, 109 Idaho 46, 53-54, 704 P.2d 950, 957-58 (App. 1985) (citations omitted) 
(emphasis added); see also Dayley v. City o/Burley, 96 Idaho 101, 103,524 P.2d 1073, 1075 
(1974) ("waters could not be artificially accumulated and then cast upon lower lands in unnatural 
concentrations") (discussing Teeter v. Nampa & Merid~an Irr. Dist., 19 Idaho 355, 114 P. 8 
(1911). 
In other words, the prescriptive period for B-1 began to run in 2007 when the pipe 
was installed (replacing the historic and previous borrow ditch), because the outfall itself must be 
established by prescription. Moreover, outfall B-1 was constructed in conjunction with the 
"widening" of portions of the intersection which created additional impervious surface that did 
not historically exist or drain prior to 2007. (Aff. of Brent Orton of 07/28/09, ~ 13.) The 
evidence adduced by City of historic discharge prior to the installation of B-1 in 2007 is much 
too general to support the confirmation of a prescriptive easement because the evidence fails to 
address all elements of that doctrine. Likewise, City fails to address the impermissible increased 
burden that its "road widening" project created. 
b. Outfalls A-15 And A-17 
According to the City, "Outfalls A -15 and A-I 7 were designed and installed 
in 2004." (City's Mem. in Supp., p. 5.) Even if a five-year prescriptive period began to run with 
respect to these two outfalls sometime in 2004, that period could not have concluded, as Pioneer 
initiated this lawsuit in January 2008. (Pioneer's CompI. of 01116/08.) Therefore, as a matter of 
law, prescriptive easement is not a valid legal theory for Outfalls A-15 and A-17. 
Again, the City attempts to salvage these two outfalls by reference to vague, 
general assertions regarding historical drainage prior to the installation of the outfalls: 
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As noted, the property served by Outfalls A-15 and A-17 would 
have historically drained stonn water to the A Drain. This has 
been on going since at least 1970. 
(City's Resp. Br., p. 20.) 
Incredibly, however, the City does not provide any citation to the factual record 
for either of these statements. The City also states: 
In approximately 2004, the developer reached an agreement with 
PID to reroute the A-Drain around the Montecito Park 
development. The mere fact that the A Drain was relocated did not 
cause these historic vested rights to disappear. Instead, the rights 
to discharge stonn water would have remained with property to be 
drained. Once the property was transferred to Caldwell in 
connection with the transfer of right-of-way, those rights would 
have also been transferred to Caldwell. 
(City's Resp. Br., p. 20.) 
Here, the City provides no legal citation or support for the proposition that the 
alleged historic discharge rights into the old A Drain-to the extent any existed in fact-survived 
the relocation of the A Drain to its new location around the Montecito Park subdivision. 
Likewise, City fails to address the re-grading of the property that occurred prior to 
construction-grading that altered preexisting "historic" elevations on portions of the property. 
Fundamentally, the City has not sufficiently proven the existence or extent of any prescriptive 
easement to drain into the A Drain-be it the old location, or the current location. 
Really, the only remaining legal theory City can use to preserve these two outfalls 
is that of quasi-estoppel. The basis for City's quasi-estoppel argument is the license agreement 
attached as Exhibit D to the Randolph Affidavit. However, there are a couple of critical points 
regarding that license agreement that render it unsuitable as a basis for the City's estoppel 
argument. 
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First, by its plain tenns, that agreement only provides a license as to two specific 
activities: (1) the tiling and relocating of the A Drain; and (2) the crossing of the A Drain with 
water and sewer lines. (Randolph Aff., Ex. D, p. 5.) Second, and more fundamentally, that 
license agreement was entered into between Pioneer and the Montecito Park developers. (Id., 
pp. 1, 19.) The City is not a party to that license agreement. This demonstrates the validity of 
Pioneer's second requested holding in its motion, that City is relying upon the rights of others to 
justify its own discharges into Pioneer's facilities. Given that A-15 and A-17 only drain 
Aviation Way, a City street, and do not drain any privately-owned land, there is no basis for 
allowing the City to continue to assert the rights of others in this manner. (See Pioneer's Resp. 
Br. of 09/15109, p. 16; Affidavit ofR. Scott Stanfield of 09/15109, ~~ 2,4,5).3 
Furthennore, as Pioneer has explained in prior briefing, the City directed the 
developer to install Outfalls A-15 and A-17 into Pioneer's A Drain, despite the fact that there 
was no practical need for, or benefit derived from, those outfalls. (Pioneer's Resp. Br. 
of 09115109, p. 17; Affidavit ofR. Scott Stanfield of 09115109, ~~ 3-5.) City now urges that the 
doctrine of quasi-estoppel-an equitable doctrine-precludes Pioneer from challenging those 
outfalls. Under these circumstances, and based upon the equitable doctrine of ''unclean hands," 
3 Additionally, the License Agreement at issue (Randolph Aff., Ex. D) also expressly 
provides that the Developer has no right to: (1) install any property or equipment except as is 
expressly provided in the agreement (no such stonnwater-related "license" is enumerated in the 
agreement), or (2) impair any rights of Pioneer (see, License Agreement Subpart A, Section 2 
"Restrictions on Licenses"). Further, the License Agreement also expressly grants to Pioneer a 
virtually exclusive easement for the relocated A Drain that "shall not be used" by any services 
provided by either "private" or "public" entities unless Pioneer grants its own, separate written 
consent pennitting the use (see, License Agreement Subpart A, Section 5 "Grant of Easement"). 
At a minimum, municipal stonnwater originating on City's Aviation Way is collected and flows 
through Pioneer's A-Drain easement. As discussed earlier, City as a "public entity" has adduced 
no such express written agreement with Pioneer concerning the discharge of municipal 
stonnwater collected from its public right-of-way on Aviation Way through outfalls A-15 or 
A-17 into Pioneer's A Drain. 
PIONEER IRRIGATION DISTRICT'S REPLY BRIEF IN SUPPORT 
OF ITS SECOND MOTION FOR PARTIAL SUMMARY JUDGMENT - 7 Client: 1390699.1 
2444 
the City should not now be allowed to use the license agreement, to which it was not a party, to 
estop Pioneer from challenging Outfalls A-I5 and A-17. "He who comes into equity, must come 
with clean hands." Malcolm v. Hanmer, 64 Idaho 66, 82,127 P.2d 331,338 (1942). 
City asserts that Pioneer "ceded" maintenance responsibility for the A Drain to 
the Montecito Park Subdivision homeowners' association, and that Pioneer cannot be heard to 
complain of increased maintenance burdens or of the inadequacy of homeowners' associations 
for stormwater infrastructure maintenance purposes. (City Resp. Br. at 7.) However, City's 
observation is incomplete because Pioneer did not wholly cede or abandon its maintenance 
oversight obligations with respect to the relocated portions of the A Drain. As License 
Agreement Subpart A, Section 7 "Maintenance of the' A' Drain" states, Pioneer still maintains 
the ultimate operation and maintenance oversight of the drain. For example, if the homeowners' 
association is not fulfilling its maintenance obligations, Pioneer is obligated to so notify the 
association so that the association can correct the problem. Id. If the association fails to meet its 
maintenance responsibilities subsequent to that notice, Pioneer is then empowered to step in and 
perform any maintenance work necessary. Id. Contrary to City's suggestion, Pioneer did not 
cede its ultimate maintenance obligations or authority in its efforts to accommodate the 
Developer's wishes to use the portion of the relocated A Drain as a subdivision landscaping 
amenity. Instead, Pioneer sought to balance its needs for the function and integrity ofthe A 
Drain, with the landscaping/vegetation desires of the development. Pioneer's obligations under 
Subpart A, Section 7 of the License Agreement stand in stark contrast to City's repeated efforts 
to wash its hands entirely of any responsibility for any and all municipal stormwater 
infrastructure located outside of City right-of-way-even that infrastructure through which water 
that originates on City right-of-way ultimately drains. 
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c. Outfall 5-2 
The City's discussions of Outfall 5-2 appear on pages 8 and 21 of the City's 
response brief. The City's general discussion fails to establish when its use of this outfall 
commenced, and that the City's use of this outfall has been open and notorious. 
More specifically, the City notes that this outfall "has been in place since the 
late 1960's." (City's Resp. Br., p. 8.) The City also notes that this outfall "is located in the right 
of way owned by the Idaho Transportation Department .... " (Jd.) The City further explains 
that Outfall 5-2 "provides drainage for City streets ... " (Aff. of Brent Orton of 07128/09, , 12.) 
While the outfall itself may have been installed in the lTD right-of-way in 
the 1960s, the City does not explain when the City's use of this outfall for the drainage of City 
streets actually began. Again, the City is relying upon the rights of others. And, by not offering 
evidence of when City's drainage through Outfall 5-2 began, City has failed to establish a 
necessary element of a prescriptive easement-that the use has been continuous for the statutory 
period of time. 
Moreover, regardless of whether the outfall itself is visible, in order to establish 
City's prescriptive right to drain through that outfall, City must establish that City's use ofthe 
outfall has been "open and notorious." Again, City has not satisfied this requirement. All that is 
known is that City drains municipal stormwater through an outfall it contends was constructed by 
others. While City acknowledges its own drainage through that outfall, City provides no 
evidence illustrating/establishing its drainage infrastructure interconnections with said outfall, or 
the timing of that interconnection, let alone that its interconnecting infrastructure is open and 
notorious. 
PIONEER IRRIGATION DISTRICT'S REPLY BRIEF IN SUPPORT 
OF ITS SECOND MOTION FOR PARTIAL SUMMARY JUDGMENT - 9 Client: 1390699.1 
2446 
City's reliance upon the Merrill v. Penrod case is particularly ironic in the context 
of Outfall 5-2. According to City, in Merrill: 
The district court held that the plaintiff adequately proved that it 
had drained irrigation water over the defendant's parcel for over 
twenty years. Id. In the proceedings below, the plaintiff relied on 
estimations of volume flowing over the defendant's property over 
the prescriptive period. The Idaho Supreme Court4 approved of 
this technique, holding that the plaintiffs estimates of surface flow 
were sufficient to establish a prescriptive easement up to fifty 
miner's inches of irrigation waste water. Id. The fact that flows 
varied between ten and fifty miner's inches from season to season 
mattered not. 
(City's Resp. Br., pp. 19-20 (emphasis added).) 
The highlighted language above demonstrates that the claimant of the prescriptive 
easement in Merrill was successful because he/she had provided actual estimates ofthe volume 
and surface flow sufficient to put "bookends" on the flows of 10 and 50 miner's inches. The 
City has adduced no such evidence to sufficiently define the scope of any prescriptive easement 
it claims. 
d. Outfall 5-10 
According to the City, based upon the date on some construction drawings, 
"Outfall 5-10 was installed in approximately late 2004 early 2005." (Orton Aff., ~ 7.) Again, 
because this action was commenced in January 2008, no statutory prescriptive period could have 
been completed. Therefore, this outfall cannot be established by prescription. 
As with other outfalls, the City attempts to base its prescriptive easement claim 
upon drainage prior to the installation of the outfall itself. According to City, Outfall 5-10 "only 
collects drainage from catch basins that were installed decades ago." (City's Resp. Br., p. 10.) 
4 This reference in the City's brief is incorrect. The Merrill opinion was authored by the 
Idaho Court of Appeals. 
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Again, this is precisely the type of conduct that must be independently established by credible 
evidence of prescription, under the Merrill v. Penrod and Dayley v. City o/Burley cases. 
The City certainly does not establish the elements of a prescriptive easement for 
drainage prior to the installation of Outfall 5-10. For example, in order to establish when the use 
began, the City relies upon its interpretation of the "vintage" of the nearby homes. (City's Resp. 
Br., p. 9 (citing Orton Oep.).) This is not sufficient to establish a prescriptive easement by "clear 
and convincing evidence." 
3. Discussion Of Applicable Prescriptive Period 
In its opening brief, Pioneer argues that this litigation is governed by a 20-year 
prescriptive period, because it was initiated after the amendment of Idaho Code Section 5-203 
(the statute of limitation governing real property actions) became effective July 1, 2006, and 
because statutes oflimitations are generally considered to be procedural statutes. (See Pioneer's 
Mem. in Supp., p. 11, n. 3.) In response, the City relies upon cases that do not deal with this 
precise issue. (City's Resp. Br., pp. 18-19.) None of City's citations address the application of a 
change in the statutory prescriptive period and are, therefore, not applicable. 
However, based upon a review of the Idaho Supreme Court's opinion in Kindred 
v. Amalgamated Sugar Co., Pioneer will refine its arguments on this issue. According to 
Kindred, in the context of an enlargement of a statute oflimitation, the longer, more recent 
statute of limitation applies to causes of action accruing within the previous, shorter statute of 
limitation. "[I]t is generally and rather consistently held by most courts that statutes enlarging 
the period of limitations apply to existing causes of action that had not been barred by the 
previous limitation. It is held that such statutes are not retrospective in application but are 
merely an extension of the right to bring the action." Kindred v. Amalgamated Sugar Co., 114 
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Idaho 284, 290, 756 P.2d 401,407 (1988) (quoting Nichols v. Wilbur, 256 Or. 418, 473 P.2d 
1022, 1022 (1970)); see also 3 AM. JUR. 2D Adverse Possession § 9 (2002); 51 AM. JUR. 2D 
Limitation of Actions § 49 (2000). 
In the context of actions to protect real property, the statute oflimitation in 
Section 5-203 was increased from five to twenty years effective July 1, 2006. Under the analysis 
in Kindred, the twenty year version of Section 5-203 would apply to outfalls of which Pioneer 
first had actual or constructive notice on or after of July 1, 2001. For outfalls for which Pioneer 
first had actual or constructive notice prior to July 1, 2001, the five-year version of Section 5-203 
would apply. 
4. Whichever Prescriptive Period Applies, It Must Have Ended Prior To 
The Enactment Of Section 42-1208 In 1981 
Regardless of the specific prescriptive period that applies, in order for City to 
establish a prescriptive easement as to any of its outfaIls, the prescriptive use must have fully 
vested prior to the effective date ofIdaho Code Section 42-1208 in 1981. That statute prohibits 
the "adverse possession" of irrigation district easements and rights-of-way. 
The Idaho Supreme Court has referred to prescriptive easement as a "lesser 
included cause of action of adverse possession." Hughes v. Fisher, 142 Idaho 474, 484, 129 
P.3d 1223, 1233 (2006). In addition, as Pioneer has explained in the context of responding to the 
City's third motion for summary judgment, Pioneer and other irrigation districts generally do not 
own fee simple title to their facilities. (See generally Pioneer's Resp. Br. of 10/07/09, pp. 4-9.) 
Therefore, Section 42-1208' s prohibition against adversely possessing irrigation district facilities 
would be of no value or consequence, unless it were read to include a prohibition against 
prescriptive easements, as well. "[I]t is presumed that the Legislature does not engage in 
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superfluous acts." Pearl v. Board of Professional Discipline of Idaho State Bd. of Medicine, 
137 Idaho 107, 113,44 P.3d 1162, 1168 (2002). 
In the A CHD v. Settlers case that has been referenced many times in this 
litigation, Judge Wilper held that 1976 (five years prior to the effective enactment of Idaho Code 
Section 42-1208) was the "statutory cut off' for ACHD to establish prescriptive easements to 
discharge into Settlers Irrigation District facilities. Wi/per Order, p. 17 (attached as Exhibit A to 
the Affidavit of Dylan B. Lawrence of 07110/09). Therefore, ACHD had to establish "the extent 
of the prescriptive drainage rights, the volume per outfall and the total volume, as of the 1976 
statutory date precluding prescription of an irrigation easement . ... " Wi/per Order, p. 18 
(emphasis added). In other words, because the ACHD v. Settlers litigation was governed by the 
five-year statute of limitations, ACHD was required to establish that its prescriptive use 
completed by 1976, i.e., five years prior to the enactment of Section 42-1208. The same 
approach should be adopted by this Court. 
B. Discussion Of Issues Related To Pioneer's Second Requested Holding, That 
The City Lacks Standing To Assert The Drainage Rights Of Others 
This brief has already illustrated multiple specific examples of instances in which 
the City affirmatively relies upon or asserts the rights of others. In response to this general issue 
raised by Pioneer, City dedicates seven pages to the argument that Pioneer's motion does not 
affect the validity of the Manual. Since City raises this issue, Pioneer will respond. In summary, 
as this brief explains, the City's Manual improperly assumes that "historic" discharge rights 
exist, and improperly grants authority to adjudicate such prescriptive rights to engineers at the 
City. 
The City states that, "[t]he Manual does not - and could not - create rights that 
did not previously exist." (City's Resp. Br., p. 14.) Yet, that is precisely what the Manual 
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attempts to do, because it presumes that historic drainage rights exist under circumstances when 
they likely do not. And, the Manual attempts to confer judicial power to the City to adjudicate 
real property interests which are then used by the City to interfere with Pioneer's rights in its 
facilities and impose additional liability risks upon Pioneer. 
According to the City: 
[T]he Manual requires that the design professional of record for the 
developer calculate any historic drainage rights and systems 
associated with the property to be developed. Manual § 100.5. 
The Manual makes clear that it is the province of the design 
professional of record for the developer and not the responsibility 
of the City Engineer to conduct an engineering review of the 
proposed facility. Id. Additionally, the Manual expressly states 
that the design professional of record is 'solely responsible for the 
design.' Id. The City Engineer is only obligated to review the 
plans for general conformance with City polices [sic] and 
requirements. Id. 
PID correctly notes that the Manual allows for offsite discharge of 
stonn water provided that two essential requirements are satisfied. 
First, the design professional for the developer must determine that 
'the downstream system has proven adequate capacity[.], 
Manual § 103.2.1. Second, the design professional must determine 
that there 'was historic discharge from the property.' Id. 
(City's Resp. Br., p. 15.) 
Regardless of the particular relative responsibilities between the City Engineer 
and the developer in this process, the underlying point is that this process proceeds without 
Pioneer's input, and only between two parties, both of whom benefit by assuming from the 
outset that prescriptive drainage rights exist and that there is adequate downstream capacity, 
when neither may be true. A developer's opinion of adequate downstream capacity that is made 
during the winter may differ greatly than during irrigation season when water is present in 
Pioneer's system. Without consulting Pioneer and obtaining Pioneer's written permission as 
Section 42-1209 requires, the developer's decision will necessarily be misinformed. 
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The fact that City is proceeding in this matter primarily on a theory of prescriptive 
easement reinforces Pioneer's concerns on this issue. As Idaho case law establishes, prescriptive 
easements are difficult to establish, requiring proof, by clear and convincing evidence, of each of 
the five elements. Under the Manual, the City Engineer and the developer collectively determine 
what prescriptive rights the developer allegedly has, yet it is highly unlikely that either party has 
the proper knowledge ofIdaho law to adjudicate prescriptive rights.s And, the City has already 
clarified that "the Manual requires that the developers seek permission from PID [under 
Section 42-1209] if the calculated drainage area would result in increased discharge." (City's 
Mem. in SUpp. of 07/28/09, p. 36 (emphasis added). In other words, the City continues to 
maintain that written permission is required under Section 42-1209 only if the City and 
developer-not Pioneer-determine that there will be "increased discharge." This disregard of 
the plain language of Section 42-1209 and its written permission requirement reinforces 
Pioneer's concerns over the Manual's reliance upon assumed "historic" discharge rights. 
According to the City: 
It is undisputed that PID charges all of its patrons a flat fee for 
irrigation and drainage. [citation omitted] Those patrons are 
entitled to use the drains to drain runoff from their lands. If some 
portion ofland within PID's service area is subsequently 
developed, the land does not lose its right to drain storm water 
simply because a house instead of a bam is located on the property. 
(City's Resp. Br., p. 17.) 
There are a number of flaws with this analysis. First, the City continues to 
conflate two unrelated issues: Pioneer's assessments, and whether landowners have established 
5 The determination of prescriptive rights by the City Engineer also raises constitutional 
separation of powers concerns, as it is generally the judiciary that determines the existence, 
nature, and extent of prescriptive easements. 
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) 
drainage rights. If patrons within Pioneer feel their assessments are incorrect, there is a statutory 
procedure for addressing that issue. IDAHO CODE § § 43-702, 43-703. This is unrelated to 
whether "historic" discharge rights have been established under one of the recognized legal 
theories. And again, in making this argument, the City is plainly and improperly asserting the 
purported drainage rights of other parties. 
Second, the City's analogy directly contradicts Idaho case law regarding drainage 
rights and changes in the nature of drainage. The City's statement that "land does not lose its 
right to drain storm water simply because a house instead of a bam is located on the property" is 
overly simplistic. The issue is not whether a particular structure is a house or a bam. Instead, 
the issue is the nature of the land use surrounding the house, bam, shopping center, or any other 
type of structure (i.e., the replacement ofa bam with dozens of houses or commercial structures 
and corresponding urban infrastructure that did not previously exist). As Pioneer has previously 
explained based upon its expert witness reports, runoff volumes from largely impervious 
urbanized areas can be 2 to 16 times larger than runoff volumes from undeveloped ground. (See 
Pioneer's Resp. Br. of 09115109, pp. 18-21.) And, as Pioneer has already explained, the Merrill 
v. Penrod and Dayley v. City of Burley cases both establish that collecting runoff and drainage in 
manmade structures and then discharging it to the servient estate is not within the scope of any 
prior drainage right. That type of change must be independently established by clear and 
convincing evidence via the elements of a prescriptive easement. 
Third, the City continues to ignore important distinctions regarding the types of 
flows Pioneer permits into its facilities. As Pioneer has explained multiple times in this 
litigation, its drains were constructed primarily to drain a high groundwater table that was killing 
crops, and to reuse such water for irrigation purposes. (See, e.g., Pioneer's Resp. Br. 
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of 10/07/09, p. 12.) Pioneer accepts/drains irrigation return flows, because that is inherently part 
of being an irrigation district. See, e.g., Pioneer Irr. Dist. v. Stone, 23 Idaho 344, 347, 130 
P. 382, 383 (1913). Think of Pioneer's integrated irrigation delivery and drainage system as a 
closed system. For water that Pioneer delivers for irrigation, Pioneer is willing to take that water 
back into its system as an irrigation return flow. 6 (See Pioneer's Reply Mem. of 09/03/09, 
pp. 25-27; Pioneer's Resp. Br. of 09/15/09, pp. 5-6.) 
Stormwater runoff from agricultural lands, admittedly, is an external source of 
water into Pioneer's closed system. However, because of the porous nature of agricultural land 
and its capacity to absorb precipitation, as well as the fact that Pioneer's statutory purpose as an 
irrigation district is to provide a service to irrigators, Pioneer has historically allowed stormwater 
discharges from agricultural lands into its system. Plus, the Clean Water Act specifically 
exempts both irrigation return flow and agricultural stormwater runoff from its permitting 
requirements. 33 U.S.c. §§ 1342(1)(1), 1362(14). None of these attributes apply to municipal 
stormwater runoff. That is why Pioneer treats it differently. And, as Pioneer has already noted, 
even the City itself acknowledges in its own Manual that development "causes the amount and 
rate of runoff from developed area to be greater than from undeveloped area," explicitly 
recognizing this inherent difference between agricultural stormwater runoff and municipal 
stormwater runoff. (Pioneer's Mem. in Supp., p. 10.) 
6 As such, the scope of Pioneer's easements and rights of way as determined by historic 
use is primarily for flows during the irrigation season. It is not disputed that the majority of the 
precipitation in the Treasure Valley occurs during the non-irrigation season. By co-opting the 
use of Pioneer's system for the drainage of municipal stormwater, the City is inherently 
attempting to increase the scope ofthe associated easements and rights-of-way that exist for 
Pioneer's facilities and to increase the burden upon servient landowners. 
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III. 
CONCLUSION 
With respect to the five outfalls that have thus far been identified for removal in 
this litigation, the City can no longer proceed on theories of written agreement, natural servitude, 
or the natural watercourse doctrine. While the City does offer some evidence as to some of the 
elements of prescriptive easement, such evidence is general and vague in nature. And, as to four 
of the five outfalls, prescriptive easement is not a valid theory because those four outfalls have 
been too recently constructed. 
The City and its Manual improperly rely upon the alleged "historic" drainage 
rights held by other third parties. Not only does the City lack standing to assert the drainage 
rights of others, the initial presumption that such drainage rights exist in the first place is an 
improper one. Drainage rights can only be established by proving satisfaction of the elements of 
a recognized theory of law such as written agreement, prescriptive easement, natural servitude, 
or natural watercourse. It is therefore improper for the City and its Manual to assume or decide 
"historic" drainage rights exist, particularly without Pioneer's input or presence in that 
determination. 
DATED this 14th day of October, 2009. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
By ______ ~------------------­
Dylan B. 
Attorneys for Pioneer Irrigation District 
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DefendantlCounterclaimant City of Caldwell ("Caldwell") hereby submits this Reply 
Memorandum In Support Of Caldwell's Third Motion For Summary Judgment. 
I. INTRODUCTION 
Caldwell seeks (1) a ruling defining the character of Pioneer Irrigation District's ("PID's) 
"ownership", if any, of the portions of the A Drain, B Drain, and 500 Lateral at issue in this case, 
(2) a ruling defining the claimed facilities at issue in this lawsuit as the A Drain, B Drain, and 
500 Lateral, and (3) a ruling that PID's supposed concerns related to the Clean Water Act do not 
constitute a material or unreasonable interference with PID's use and enjoyment of any rights-of-
way or easements. 
A. PID FAILS TO ESTABLISH OWNERSHIP 
Throughout this litigation, PID has asserted "ownership" of canals and drains that run 
through Caldwell without evidence establishing the basis for the supposed "ownership". The 
validity (if any) and the scope of PI D's ownership is the prerequisite for all of PI D's affirmative 
claims in this case. Simply stated, PID cannot exclude Caldwell and third parties if PID does not 
own the requisite property rights. And, the Court must pay careful attention to the nature of 
PID's property rights, if any. The nature and quality of PI D's property rights defines and limits 
PID's right to exclude Caldwell and third parties. As lawyers learn in Property 101, property 
rights come in different varieties and are not equal in force or scope. 
In response to Caldwell's challenge that PID prove its asserted property rights, PID 
mostly offers concessions. PID concedes that it does not own fee title to its claimed facilities. 
PID concedes that it cannot establish express easements for all of the facilities at issue. PID 
concedes that it has not obtained rights through eminent domain proceedings. PID concedes that 
it cannot establish all of the elements needed to establish prescriptive rights. PID concedes that, 
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at best, it owns rights-of-way pursuant to I.C. § 42-1102. These are all significant concessions. 
Given that, at best, PID's rights are premised upon I.C. § 42-1102, PID does not have any right 
to exclude "encroachments" unless PID can show a material or unreasonable interference with its 
use or enjoyment of its rights to deliver water and maintain the ditches and canals. See Nampa 
Meridian Irr. District v. Washington Federal Saving, 135 Idaho 518, 522 20 P.3d 702, 706 
(2001) (establishing that irrigation district claiming rights under I.C. § 42-1102 had burden of 
showing material or unreasonable interference to remove existing encroachment). Moreover, 
PID cannot properly establish rights pursuant to I.C. § 42-1102. PID is not an owner or claimant 
to land and has not established rights through eminent domain. 
B. PID CONCEDES THAT ONLY PORTIONS OF PID's CLAIMED FACILITIES ARE AT 
ISSUE IN THIS LAWSUIT 
Caldwell's Third Motion for Summary Judgment sought a ruling foreclosing PID from 
identifying any additional facilities for which PID claims ownership that PID has not previously 
identified in this litigation. In its Response Brief, PID refuses to define the entirety of what PID 
has repeatedly referred to in this litigation as its "facilities". (Pioneer Irrigation District's 
Response to City of Caldwell's Third Motion for Summary Judgment dated October 7, 2009 
("Response") at 15) Instead, PID does what should have been done long ago. PID narrows the 
scope of the "facilities" at issue, asserting that PID will only address the basis for its rights in the 
portions of its claimed facilities that relate to the five outfalls in question: the A Drain, the B 
Drain, and the 500 Lateral. l (ld.) 
I "As this Court is well aware, thus far, five individual outfalls have been identified for potential 
removal in this litigation. These five outfalls are located in three particular Pioneer facilities: the 
A Drain, the B Drain, and the 500 Lateral. Therefore, at this stage of the litigation, Pioneer need 
only create an issue of material fact as to its interests in those three particular facilities." (PID 
Response at 15.) 
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Caldwell appreciates and accepts this narrowing of the lawsuit. In tum, PID's assertions 
of ownership and PID's legal theories based on ownership in this lawsuit have narrowed to the 
portions of the A Drain, the B Drain, and the 500 Lateral which PID asserts are impacted by the 
five outfalls at issue. 
C. PID' S ASSERTED CONCERNS REGARDING THE CLEAN WATER ACT 
The Court should find that PID's asserted concerns regarding Clean Water Act ("CWA") 
liability do not constitute a material or unreasonable interference and are not valid bases for 
PID's trespass and nuisance claims. Caldwell's discharges are authorized by an National 
Pollution Discharge Elimination System ("NPDES") Permit and PID's supposed concerns are, at 
best, unreasonable conjecture. Moreover, PID's supposed concerns are disingenuous; PID's 
counsel is asserting a position which conflicts with other actions taken by PID, and with the fact 
that the removal of the five outfalls will do nothing to address PID's supposed concerns. 
Moreover, regardless of the removal of the five outfalls, PID's claimed facilities will continue to 
receive urban stormwater. 
II. ARGUMENT 
A. PID FAILS TO ESTABLISH OWNERSHIP 
1. PID Concedes that It Does Not Possess Fee Title 
In its Response, PID does not even attempt to show that it has fee title to any of the 
claimed facilities at issue. (Response at 4.) Accordingly, the Court should find as a matter of 
law that PID does not have fee title ownership of the portions of the A Drain, the B Drain, and 
the 500 Lateral that are at issue in this litigation. 
This is a significant concession as it forecloses PID's trespass claim and negates PID's 
ability to rely on legal authority which has premised property owner's rights to exclude on fee 
MEMORANDUM IN SUPPORT OF CITY OF CALDWELL'S THIRD MOTION FOR 
SUMMARY JUDGMENT- 4 
2460 
title. See Walter E. Wilhite Revocable Living Trust v. NW Yearly Meeting Pension Fund, 128 
Idaho 539, 599, 916 P.2d 1264, 1274 (1996) ("[t]respass is a tort against possession committed 
when one, without permission, interferes with another's exclusive right to possession of the 
property") (emphasis added); Luce v. Marble, 142 Idaho 264, 127 P.3d 167 (2005) ("Under 
Idaho law, trespass is the 'wrongful interference with the right of exclusive possession of real 
property."') (quoting Moon v. N Idaho Farmers Ass'n, 140 Idaho 536, 541,96 P.3d 637, 642 
(2004)). 
2. PID Concedes That It Has Limited Express Easement Rights 
Aside from the limited portions of the A Drain and 500 Lateral covered by the two 
isolated express easements attached to the Affidavit of Dawn Fowler dated September 3,2009, 
and a document supposedly related to the B Drain, PID has introduced no evidence that it holds 
an ownership interest in any other portion of its claimed facilities. Most importantly, none of 
these purported easements grant PID any rights to exclude, especially in the case when PID 
obtained the easement from the servient tenement that it seeks to exclude. 
3. PID Concedes that It Has Not Obtained Rights Through Eminent Domain 
Proceedings 
PID has not introduced any evidence that it obtained rights-of-way to drains through 
eminent domain proceedings, as authorized by Idaho Code § 42-1107, or any other statute. 
Accordingly, as a matter of law, the Court should rule that PID does not hold any rights obtained 
through eminent domain. 
4. PID Concedes That It Cannot Establish The Elements of A Prescriptive 
Easement 
To establish a prescriptive easement, PID must introduce evidence of "open, notorious, 
continuous, and uninterrupted use under a claim of right and with the knowledge of the owner of 
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the servient tenement for the prescriptive period of five years." See Baxter v. Craney, 135 Idaho 
166, 173, 16 P.3d 263,270 (Idaho 2000). A claimant must establish each ofthe necessary 
elements by clear and convincing evidence in order to obtain an easement by prescription. Id. 
PID concedes that it cannot establish the elements needed to show a prescriptive 
easement. PID does not ever attempt to show that its facilities were constructed adversely and 
under a claim of right. PID concedes that it would be nearly impossible for PID, in attempting to 
enforce their legal rights today and into the future, to prove that their facilities were constructed 
adversely and under a claim of right at the time of construction-which is, after all, one of the 
elements of a prescriptive easement. See, e.g., Baxter v. Craney, 135 Idaho 166, 173, 16 P.3d 
263,270 (2000). Rather, PID asserts that it should not have to establish that element. PID 
asserts that the burden on that element "shifts to the servient tenement. .. " (Response at 22 
(citing Beckstead v. Price, 146 Idaho 57, 62, 190 P.2d 876, 881 (2008)). 
Here, it is not possible to assign the burden of that element to the servient tenement. In 
the case at hand, the relevant servient tenements are not parties. PID should not be allowed to 
avoid establishing one of the requisite elements by assigning the element to an absent party. 
5. PID Concedes That At Best, Its Rights Are Obtained Pursuant to I.C. § 42-
1102. 
a) P ID Is Not A Claimant To Land 
I.C. § 42-1102 applies to "owners and claimants ofland". PID admittedly is not an 
owner or claimant of land. Accordingly, I.C. § 42-1102 does not apply to PID. 
In response, PID asserts that I.C. § 42-1102 applies as PID is in a trust relationship with 
its patrons and should therefore qualify as a "claimant or owner ofland". PID offers no authority 
for the proposition that a trust which holds water rights for landowners somehow equates to 
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being a "claimant or owner" of the land which owns the water rights. Holding water rights in 
trust is not the same as being an owner or claimant. 
Hoping to push itself into the statute, PID cites to the preamble of a revision of the statute 
implying that such language somehow alters the plain language "claimants" or "owners". PID 
provides no authority for this assertion. Arguably while I.C. § 42-1102 deals with a variety of 
issues, some of which do relate to water delivery associations, there is no indication that 
legislature intended to modify the "claimants" or "owners" language of the statute. 
b) Ie. § 42-1102 Does Not Grant Rights. 
PID wrongly asserts that I.C. § 42-1102 grants rights. This is a mischaracterization of 
the language of the statute. I.C. § 42-1102 allows an "owner or claimant of land" to exercise 
eminent domain powers for irrigation purposes. It is simply a mischaracterization of the statute 
to say that digging a visible ditch grants an irrigation company (or even the "owner or claimant 
to land") rights. 
The language upon which PID relies, "visible ditch ... shall constitute notice" and 
"rights granted" should be given their common meaning, not the meaning PID would like. In 
short, the statute states that "notice" is established by a visible ditch; it does not state that a right-
of-way can be created merely by digging a visible ditch. See I.C. § 42-1102. Accordingly, PID 
cannot establish rights pursuant to I.C. § 42-1102. 
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B. PID CONCEDES THAT ONLY A LIMITED SECTION OF ITS CLAIMED FACILITES ARE 
AT ISSUE IN THIS LAWSUIT 
In its Response Brief, PID refuses to define what PID has repeatedly referred to in this 
litigation as its "facilities". (Response at 15)2 PID asserts that it will only address the basis for 
its rights in the portions of its claims facilities that relate to the five outfalls in question: the A 
Drain, the B Drain, and the 500 Lateral. (Id.)3 
Caldwell accepts this concession. Caldwell's Third Motion for Summary Judgment 
sought a ruling foreclosing PID from identifying any additional facilities for which PID claims 
ownership that PID has not previously identified in this litigation. As it now stands, PID has 
limited this litigation to the portions of the A Drain, the B Drain, and the 500 Lateral which PID 
asserts are impacted by the five outfalls. 
C. PID'S ASSERTED CONCERNS REGARDING CLEAN WATER ACT LIABILITY DO NOT 
CONSTITUTE AN UNREASONABLE OR MATERIAL INTERFERENCE 
PID's claims for the removal of the five outfalls require that PID make a showing that the 
five outfalls constitute "encroachment[s]" that "unreasonably or materially interfere with the use 
and enjoyment of the right-of-way." (I.C. § 42-1102). PID asserts that, even though Caldwell 
has an NPDES permit, EPA may commence an action, at some undefined point in the future, 
challenging PID's exemption to the Clean Water Act. PID's supposed concern is unjustified 
2 "As this Court is well aware, thus far, five individual outfalls have been identified for potential 
removal in this litigation. These five outfalls are located in three particular Pioneer facilities: the 
A Drain, the B Drain, and the 500 Lateral. Therefore, at this stage of the litigation, Pioneer need 
only create an issue of material fact as to its interests in those three particular facilities." PID 
Response at 15. 
3 Ex. D to the Bennett Aff., (attaching Rule 30(b)(6) deposition of PI D's Rule 30(b)(6) deponent 
Mark Zirschky ("PID Dep.") at 489:7-9; 521:3-5; 719:25-720:2). PID's 30(b)(6) designee on 
ownership rights admitted that he could not identify any instances of fee simple ownership by 
PID aside from its physical building location. PID Dep. at 427:5-15. 
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based on the applicable law and the relevant facts. In fact, the assertion is disingenuous. 
Accordingly, the Court should find that the supposed concern does not constitute unreasonable or 
material interference. 
1. PID's Supposed Concern Is Moot 
A violation of the CWA occurs where a party: (1) discharges, (2) a pollutant; (3) in the 
navigable waters of the United States, (4) from a point source, (5) without a permit. 33 U.S.C. 
§ 1311 (a); see also Ass 'n to Protect Hammersley Eld, & Totten Inlets v. Taylor Res., 299 FJd 
1007, 1009 (9th Cir. 2002). However, Congress has implemented a system allowing the EPA to 
issue NPDES permits authorizing point source discharges which do not constitute violations of 
the CW A. See 33 U.S.C. § 1342(a)(1). 
Each CWA-related allegation in PID's Second Amended Complaint assumes that 
Caldwell does not have a "proper" NPDES permit. See SAC ~, 33-36. The EPA, however, 
recently issued Caldwell an NPDES permit on September 4,2009, which becomes effective 
October 15,2009. See Ex. F to the Affidavit of Dean Bennett dated September 3,2009 
("Bennett Aff."). PID's claim on this point will be moot. See Farrell v. Whiteman, 146 Idaho 
604,610,200 PJd 1153, 1159 (Idaho 2009) ("A case becomes moot when the issues presented 
are no longer live."). Because discharges authorized under an NPDES permit cannot constitute a 
basis for a violation of the CWA, PID's alleged "exposure" to criminal or civil liability is 
unfounded. Hammersley, 299 F.3d at 1009 
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2. Caldwell's NPDES Permit Provides A Basis for Summary Judgment on 
the Issue 
The EPA has issued Caldwell a CW A NPDES permit for its storm water discharges. See 
33 U.S.C. § 1342(a)(l).4 The relevant portions of PI D's complaint are premised on Caldwell not 
having a NPDES permit. However, in its Response, PID attempts to argue that, even though the 
NPDES permit is now in place, Caldwell's NPDES permitted discharge commingled with PID's 
exempt irrigation return flows create "exposure" under the CW A. PID is wrong. Discharges 
authorized under an NPDES permit cannot constitute a basis for a violation of the CWA ,Ass'n 
to Protect Hammersley Eld, & Totten Inlets v. Taylor Res., 299 F.3d 1007, 1009 (9th Cir. 2002). 
Again, PID has already presented its argument to the EPA in comments on Caldwell's 
NPDES application and draft permit. The EPA expressly rejected the argument. In relevant 
part, the EPA responded as follows: 
If the MS4 discharge is permitted before it is commingled with the 
irrigation return flow, the operator of the conveyance transporting 
the commingled flow does not need its own NPDES permit for the 
commingled discharge and the irrigation return flow would retain 
its exemption. In other words, if the MS4 discharges into the 
Irrigation District's irrigation facilities are permitted, then the 
irrigation return flow exemption would remain." 
Ex. G to the Bennett Aff. at,-r 76, page 32 (emphasis added). 
Also, in a letter from James Hanlon, Director, EPA Office of Wastewater Management, 
to William Schweitzer, Director, ACHD, dated July 20, 2007, the EPA summarized its position 
on the issue as follows: 
Commingling of agricultural runoff, irrigation return flow and 
NPDES-permitted stormwater discharges does not revoke the 
exempt status of irrigation return flow from NPDES program 
4 The EPA recently issued Caldwell an NPDES permit on September 4, 2009, which becomes 
effective October 15,2009. See Ex. F to the Bennett Aff. 
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requirements. In other words, the discharge of regulated 
stormwater authorized by a permit does not affect the status of 
the irrigation return flow with which it is commingled. 
See Ex. H to the Bennett Aff. ("EPA Letter") (emphasis added). 
Both the EPA's Response and the July 20,2007 EPA letter are entitled to deference to 
the extent that the reasoning therein has the "power to persuade." United States v. Mead Corp., 
533 U.S. 218, 228 (2001) (noting the Supreme Court has "long-recognized that considerable 
weight should be accorded to an executive department's construction of a statutory scheme it is 
entrusted to administer."). 
Here, both the Response and the EPA Letter recognize that irrigation return flows, like 
that ofPID, are excluded from regulation under the NPDES program. See Response and EPA 
Letter (citing 40 C.F.R. § 122.3(f). The pronouncements recognize also that municipal storm 
water is authorized under a separate NPDES permit (id (citing 40 C.F.R. § 122.26», and that the 
permit requirements apply at the point of discharge to receiving waters or at the point they 
discharge into a separate conveyance. Id (citing 55 Fed. Reg. 47990, 47996 (Nov. 16, 1990). 
Ultimately, the EPA's position that NPDES permitted discharges do not affect the exempt status 
of irrigation return flows is consistent with the statutory and regulatory and framework of the 
CW A. See Mead Corp., 533 U.S. 218,228 (noting that deference is properly given to "the well-
reasoned view[] of the agenc[y] implementing a statute"). 
3. PID's Argument is Disingenuous 
PID admits that it has never been threatened with the loss of its agricultural exemption. 
PID admitted in response to Requests for Admission served by PID that it is not bringing any 
claim against Caldwell under the CWA. See Ex. E to the Bennett Aff., (attaching excerpts from 
PID's responses to Caldwell's Second Set of Discovery Requests Nos. 11-15). PID also 
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admitted that it has never been cited for any violation of the CWA. ld. PID acknowledged that 
the Environmental Protection Agency ("EPA") has never threatened PID with enforcement of the 
CW A based on storm water allegedly attributable to Caldwell. ld Likewise, PID admitted that 
the EPA and/or the Idaho Department of Environmental Quality have never initiated proceedings 
against PID. ld PID cannot justify its blanket prohibition on harm that is purely speculative.5 
Speculative future harm does not constitute a material or unreasonable interference with PID's 
right-of-way pursuant to § 42-1102 to maintain and deliver irrigation water. 
III. CONCLUSION 
For the foregoing reasons, Caldwell respectfully requests that the Court grant its Third 
Motion for Summary Judgment and rule that: 
1. that PID has not established ownership to the relevant portions of the A Drain, B 
Drain, and 500 Lateral (a) by fee title ownership, (b) through express easement, 
(c) through eminent domain, (d) through prescriptive easement, or (e) pursuant to 
I.e. § 42-1102; 
2. that the portions of PI D's claimed facilities at issue in this lawsuit are limited to 
the portions of the A Drain, B Drain, and 500 Lateral alleged impacted by the five 
outfalls PID seeks to remove; and 
3. PID's concerns regarding loss of its agricultural exemption under the CW A does 
not constitute a material or unreasonable interference under I.C. §§ 42-1209 and 
42-1102 and does not justify PID's nuisance or trespass claims. 
5 The credibility of PI D's position is undercut by the fact that it is arguing a position that would 
create liability for PID when no other entity or authority has argued that PID is exposed to such 
liability. PID's position is reminiscent of the old joke about the robber who holds a gun up to his 
own head and threatens to shoot unless the bank teller hands over all the bank's money. 
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3. PID's concerns regarding loss of its agricultural exemption under the CWA does 
not constitute a material or unreasonable interference under I.C. §§ 42-1209 and 
42-1102 and does not justify PID's nuisance or trespass claims. 
~ 
DATED this I)' day of October, 2009. 
HOLLAND & HART LLP 
By [;1 czfA 
WF':Stidham, for the firm 
Attorneys for Defendant City of Caldwell 
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I hereby certify that on this 15~ of September, 2009, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Scott L. Campbell, Esq. D U.S. Mail 
MOFFATT, THOMAS, BARRETT, [8J Hand Delivered 
ROCK & FIELDS, Chartered 
P.O. Box 829 
Boise, Idaho 83701 
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Mark Hilty, Esq. 
HAMILTON, MICHAELSON & 
HILTY,LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Facsimile: (208) 467-3058 
D Overnight Mail 
D Telecopy (Fax) 
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D Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
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City of Caldwell ("Caldwell"), by and through its counsel of record, hereby submits this 
supplemental brief in support ofCaldwefl's Second and Third Motions for Summary Judgment. 
After months of being evasive regarding the nature of its claimed rights, Pioneer 
Irrigation District ("PID") now concedes that its rights are based on Idaho Code § 42~ 11 02. 
(PID's Br. at 1.») This concession should dramatically alter two key arguments that PID 
previously advanced in this litigation. For ifPID enjoys rights in its claimed facilities (the A 
Drain. the B Drain and the 500 Lateral) pursuant to Idaho Code § 42- I J 02, then PID's rights are 
strictly limited to maintenance, cleaning, and repair. Binding precedent from the Idaho Supreme 
Court holds t!1at the party asserting interference with rights obtained under Idaho Code § 42-
I 102 bears the burden of proving material and unreasonable interference with maintenance. 
Moreover, those rights are strictly limited to cleaningt maintenance, and repair of the canal. 
Even if PID enjoyed rights pursuant to Idaho Code § 42-1102, PID cannot prove that the five-
identified outfalls interfere with its limited easement rights under this section. 
In Nampa & Meridian lrr. Dis/'. v. Washington Federal Savings, 135 Idaho 518, 20 P,.3d 
702 (2001). the Idaho Supreme Court addressed the rights of an irrigation district that claimed a 
right of way pursuant to Idaho Code § 42-1 102 and an express easement. The court first rejected 
the principle that the express easements provided exclusive rights to the facilities at-issue. Jd., 
135 Idaho at 522, 20 P.3d at 706. The court then held that "'Idaho Code § 42~1102 only 
contemplates a right-of-way for cleaning, maintaining and repairing canals." Jd., 135 Idaho 
at 524,20 PJd at 708 (emphasis added). The Idaho Supreme Court affirmed a factual finding by 
the trial court that the placement of a sidewalk and a proposed fence by the Washington Federal 
Savings Bank did not unreasonably interfere with the irrigation district's maintenance of its 
) Caldwell does not concede that Idaho Code § 42-1102 applies to PID or that PID has rights to 
any of its claimed facilities. 
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, 
easement. Jd., 135 fdaho at 522,20 P.3d at 706. Important to this action, the C.Qurt on appeal 
considered the detailed factual findings by the trial court below regarding the specific evidence 
of interference that the irrigation district introduced. Neither the Idaho Supreme Court nor the 
trial court gave allY deference to the irrigation district's determination whether the alleged 
encroachment interfered with its maintenance activities. fd, 135 Idaho at 523, 20 PJd at 707 
("AccordingJy, because the district court's decision is supported by substantial, albeit conflicting, 
evidence, we uphold the district court's decision." 
The Idaho Supreme Court re-affirmed these principles in Nampa & Meridian kr. Disl. v. 
Mussell, 139 Idaho 28, 72 P.3d 868 (2003). In that case, the Idaho Supreme Court held that the 
servient landowners "were entitled to make any use of their property that did not unreasonably 
interfere with the District's enjoyment of its easement." Id., 139 Idaho at 33, 72 P.3d at 873. 
Cmcially, the court stated that "[t]he District was entitled to relief upon a showing that the 
Mussells unreasonably interfered with its easement." !d. The court analyzed the facts at issue 
and held that the excavation by the Mussel\s "clearly constituted an unreasonable interference 
with the District's easement." fd The court affirmed an award of damages on that basis. 
Here, if the Court were to hold that PID has rights in some portion of its claimed facilities 
pursuant to Idaho Code § 42-1102, then the Court has clear binding authority regarding the 
burden of proof. In tum, PID must introduce evidence that the alleged encroachments (the five 
identified outfalls) constitute a material or unreasonable interference with PID's "right-or-way 
for cleaning, maintaining and repairing canals." Washington Federal Savings, 135 Idaho at 524. 
20 P.3d at 708. For reasons explained in prior briefing, PID cannot satisfY this standard. 
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DATED this f1 day of October, 2009. 
HOLLAND & HART LLP 
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STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Matthew J. McGee, having been duly sworn upon oath, deposes and states as 
follows: 
1. I am an attorney duly licensed to practice law in the state of Idaho. I am 
one of the attorneys representing Pioneer Irrigation District ("Pioneer") in the above-referenced 
matter. I have access to the client's files in this matter, and make this affidavit based upon my 
personal knowledge. 
2. Attached hereto is a true and correct copy of the Petition for Review filed 
with the U.S. EPA's Environmental Appeals Board by Pioneer on October 13, 2009. The 
Petition requests review ofthe City of Caldwell's NPDES Permit No. IDS-028118. 
Further your affiant sayeth naught. 
Matthew J. McGee 
SUBSCRIBED AND SWORN to before me this ~y of October, 2009. 
tIru.du £.zCt-
T RY PUBLIC FOR IDAHO 
Residing at .Bo\S.(L. 
My Commission Expires s: 31 #;l 0 Ic:l-
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Scott L. Campbell, ISB No. 2251 
Bradley J Williams, ISB No. 4019 
Tara Martens, ISB No. 5773 
Matthew J. McGee, ISB No. 7979 
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BEFORE THE ENVIRONMENTAL APPEALS BOARD 
U.S. ENVIRONMENTAL PROTECTION AGENCY 
CITY OF CALDWELL PETITION FOR REVIEW 
IN RE NPDES PERMIT NO. IDS·028 I 18 
COMES NOW Pioneer Irrigation District ("PID"), by and through its counsel of 
record, pursuant to 40 C.F.R. § 124.l9, and hereby petitions the Environmental Appeals.soard to 
review the issuance ofNPDES Permit No. IDS-028 1 18 on the grounds that the Permittee 
misrepresented facts, which led to the Regional Administrator's failure to appropriately address 
permit conditions that would address the water quality and liability concerns of the Petitioner. 
This Petition is supported by the attached Memorandum and the Affidavit of Matthew J. McGee. 
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I. 
BACKGROUND 
On or about February 25, 2003, the City of Caldwell ("City") submitted a 
National Pollutant D~scharge Elimination System (''NPDES'') Pennit Application 
("Application"), which sought authority from the Environmental Protection Agency ("EPA") for 
the discharge of stonn water from its municipal separate stonn sewer systems ("MS4"). See 
Exhibit A to the Affidavit of Matthew J. McGee. Enclosed with the Application was the City'S 
Storm Water Management Program ("SWMP',). See id. The SWMP included the following 
statement in its description of baseline stonn water management for new development and 
redevelopment: 
On-site retention has been fonnally required at least since 1994, 
and as a matter of policy at least since 1992. Deveiopments 
proposing to discharge to a ditch, drain or pond under the 
jurisdiction of another entity are subject to the review and 
approval of the entity operating or maintaining the ditch, drain 
or pond. 
Application at 16. 
On September 5, 2006, the City fonnally adopted the Caldwell Stonnwater 
Municipal Management Manual C'Manual"). See Manual, McGee Aff., Ex. B. This Manual 
provides that developers of residential and commercial property are pennitted to discharge 
municipal storm water into a natural or man-made drainage way simply by giving notice to the 
owner or operator of the facility, and in some circumstances, without giving notice at all. Since 
enactment of the Manual, stonn water discharge points within the City of Caldwell Area of 
Impact have been constructed to discharge municipal stonn water into Pioneer's facilities 
without Pioneer's permission. On January 1~, 2008, Pioneer filed a lawsuit in Idaho district 
court seeking, among other things, a declaration that the City's Manual violate~ Idaho's 
irrigation laws. 
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On October 20, 2008, Pioneer submitted comments to the EPA expressing its 
. concerns about the policies and practices the City had implemented in order to comply with 
NPDES permitting requirements, including the Manual. See Pioneer Comments, McGee Aff., 
Ex. C. Pioneer expressed concern that these policies and practices essentially sought to shift as 
much of the burden associated with water quality and flooding as possible to Pioneer, an 
irrigation district delivering water to the largely agricultural community throughout Canyon 
County, Idaho. See id. In conformance with the baseline City policy, requiring third-party 
review and approval for discharges into third-party facilities that was explicitly stated in the 
City's Application, Pioneer requested that the Permit include the following condition: "No 
discharges are authorized by this Pennit to constructed waterways, owned, operated, or 
maintained by irrigation entities." See id. at 3. The comment period closed on or about 
November 18, 2008. 
On July 23,2009, during the course of the deposition of Gordon Law, the City's 
Rule 30(b)(6) designate and the engineer listed as the "Responsible Person" on the Application 
(see Application at 2), Mr. Law was asked about the veracity of the statement in the City's 
submitted SWMP which provided that the City required ilii:rd-party review and approval for 
discharges into third-party facilities. See Deposition of Gordon Law, July 23,2009, 181:7-
181:15, McGee Aff., Ex. D. Under oath, Mr. Law clearly indicated that it was not a true and 
.accurate statement. [d. 
Pursuant to 40 C.F.R. § 124.13, any person wishing to raise issues or provide 
pertinent materials to EPA must do so during the comment period. A commenter "must raise all 
reasonably available arguments supporting their position by the close of the public comment 
period ... .'~ Because the information regarding the City's misrepresentations was not reasonably 
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available before the close of the comment period, on September 8,2009, Pioneer sent a letter 
enclosing copies of Mr. Law's deposition transcript. See McGee Aff., Ex. E. In light ofthe 
City's disregard for the requirements of truth and accuracy in the NPDES Application, and its 
demonstrated intent to utilize the NPDES pernritting process as a vehicle to shift responsibility 
for the City's municipal storm water away from the City, Pioneer requested that the following 
condition be placed in the Permit: "No discharges are authorized by this Permit to constructed 
waterways, owned, operated, or maintained by irrigation entities without their written 
permission." See id. at 3. Again, this condition conforms to the policy stated in the SWMP 
submitted with the City's Application. See Application at 16. 
Unfortunately, Pioneer's letter and the EPA's issued Permit crossed in the mail. 
Pioneerreceived a copy of the final NPDES Permit No. IDS-028118 from EPA on September 9, 
2009. EPA also included its Response to Comments. See McGee Aff., Ex. F. In response to 
Pioneer's requested condition, EPA noted that Section VI.H of the Pennit addresses the 
property-related concerns of Pioneer by expressly disclaiming the grant of any property or 
jurisdictional rights by issuance of the Permit. See id. at 30-31. 
The Response to Comments does not, however, address the fact that the City's 
actual implementation of a SWMP shifts the burdens and liabilities associated with stonn water 
from the City to Pioneer, nor does it address the fact that the City's actual implementation of a 
SWMP does not comport with the representative SWMP submitted with the Application. To that 
end:> the EPA only responds that it cannot eliminate the SWMP from the NPDES program. 
Pioneer does not suggest that the EPA has the authority to eliminate the requirement of a SWMP 
from the NPDES permitting process. However, the EPA has the authority to place a condition 
on the Permit to ensure that the SWMP provides adequate controls to prevent and/or minimize 
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water quality impacts, especially when that condition is represented as a baseline policy or 
practice in the Application for Pennit. See 40 C.F.R. § 122.34. 
The purpose of this Petition is to request that the EAB address the City's failure to 
provide truthful and accurate infonnation to the EPA in its Application and SWMP. As the EPA 
notes in its Response to Comments, "[t]he SWMP is the heart of the MS4 pennit. ... " The 
City's misrepresentations to EPA regarding its own SWMP in the Application should not be 
countenanced. Further, Pioneer requests an order that the Pennit be vacated and remanded so 
that the EPA can collect more infonnation and comments and investigate the City's actual 
baseline policies and practices, as well as the necessity of Pioneer's proposed condition 
language. 
II. 
JURISDICTION AND STANDING 
The EAR has jurisdiction to review the Pennit, and conditions therein, pursuant to 
40 C.F.R. § 124.19(a}. Pioneer has standing to seek review of the Permit conditions because it 
participated in the pennit process leading up to the pennit decision. See 40 C.F.R. § 124.19(a). 
Specifically, Pioneer provided comments regarding the draft pennit on October 20, 2008, 
addressing among other issues, whether the City'S SWMP must require a party seeking to 
discharge municipal storm water off-site to seek the permission of the entity that owns or 
operates the affected facility. This issue is eligible for review by the EAB under the regulations 
because the issue was raised during the comment period and was reasonably ascertainable at that 
time. See40C.F.R.124.13;40C.F.R.124.19. 
. III. 
STANDARD OF REVIEW 
There is no appeal as of right from the issuance of a permit. See In re Miners 
Advocacy Council, 4 E.A.D. 40,42 (EAB, May 29, 1992). A petitioner has the burden of 
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demonstrating that review should be granted. ld. The petition must show a pennit condition is 
. based on "(1) [a] finding of fact or conclusion oflaw which is clearly erroneous, or (2) [a]n 
exercise of discretion or an important policy consideration which the Environmental Appeals 
Board should, in its discretion, review." 40 C.F.R. § 124.19(a). 
IV. 
ARGUMENT 
A. The Certification Requirement 
All NPDES storm water permit applications shall be signed by "either a principal 
executive officer or ranking elected official." 40 C.F.R. § 121.22(a)(3). Such an individual must 
certify the truth, accuracy, and completeness of the application and all attachments. 40 C.P.R. 
§ 121.22( d). The required. certification follows: 
I certify under penalty of law that this document and all 
attachments were prepared under my direction or supervision in 
accordance with a system designed to assure that qualified 
personnel properly gather and evaluate the information submitted. 
Based on my inquiry of the person or persons who manage the 
system, or those persons directly responsible for gathering the 
information, the information submitted is, to the best of my 
knowledge and belief, true, accurate, and complete. I am aware 
that there are significant penalties for submitting false information, 
including the possibility of fine and imprisonment for knowing 
violations.· 
I Note that 33 U.S.C. § 1319(c)(4) provides that: 
Any person who knowingly makes any false material statement, 
representation, or certification in any application, record, report, 
plan, or other document filed or required to be maintained under 
this chapter or who knowingly falsifies, tampers with, or renders 
inaccurate any monitoring device or method required to be 
maintained under this chapter, shan upon conviction, be punished 
by a fine of not more than $10,000, or by imprisonment for not 
more than 2 years, or both. 
33 U.S.C. § 1319(c)(4) (emphasis added). 
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ld. The certification clearly requires truth and accuracy in the presentation of an NPDES 
Application. In this case, City of Caldwell Mayor Garret Nancolas signed the certification and 
Gordon Law, the City's Public Works Director, was designated as the Responsible Person. 
B. Representations In The City's Application 
In its Pennit Application, the City of Caldwell made the following representation: 
On-site retention has been formally required at least since 1994, 
and as a matter of policy at least since 1992. Developments 
proposing to discharge to a ditch, drain or pond under the 
jurisdiction of another entity are subject to the review and 
approval of the entity operating or maintaining the ditch, drain 
or pond. 
Application at 16. 
TIlls representation was made as part of the City's description of its baseline 
standards, policies, and activities addressing post-construction storm water management in new 
development and redevelopment. See id. at 15-16. In other words, according to the City. the 
"review and approval" requirement was already part of the City's SWMP that was to become 
part of the NPDES Pennit-compliant MS4.2 
Clearly, the City represented in its Application that its SWMP required any 
person proposing discharge to facilities under the jurisdiction of another entity to obtain the 
review and approval of that entity. Even more, as discussed in Section liLA., supra, the City 
certified the truth and accuracy of this assertion in its Application: 
2 Pi<;meer acknowledges that a SWMP is not necessarily a"static document for purposes of 
the NPDES program and that the Permit contemplates progression by implementation ofBMPs 
to reduce pollutants to the maximum extent practicable. However, the misrepresentation of a 
baseHne poHcy or practice like the one at issue here-an inaccurate statement of policy and 
practice which attempts to portray the City as playing an active role in management of its own 
jurisdictional responsibilities-is clearly for show. 
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C. The Truth And Accuracy Of The City's Representation 
Due to the extreme consequences of the City's stonn water policy and practice, 
Pioneer instituted litigation in Idaho district court in January 2008 to obtain judicia] relief. On 
July 23, 2009, during the course of discovery in that case, Pioneer conducted the deposition of 
Gordon Law, who was the City Engineer at the time the City submitted the Application to EPA. 
Mr. Law was deposed as the Rule 30(b)(6) representative of the City. During his deposition, 
Mr. Law was asked about the veracity of the following statements contained in the Application. 
At page 16 of the SWMP attached to the Application, the City states: 
On-site retention has been formally required at least since 1994, 
and as a matter of policy at least since 1992. Developments 
proposing to discharge to a ditch, drain or pond under the 
jurisdiction of another entity are subject to the review and approval 
of the entity operating or maintaining the ditch, drain or pond. 
Application, at 16. 
Under questioning from Brad Williams, attorney for Pioneer, Mr. Law was asked: 
Q. The question is, with respect to that last sentence that 
"Proposed developments proposing to discharge to a ditch, drain, 
or pond under the jurisdiction of another entity are subject to 
review and approval of the entity operating or maintaining the 
ditch, drain, or pond," is that a true and accurate statement as of 
this date here, to your knowledge? 
A. No. 
Law Depo. at 181:7-181:15. 
In later questioning, Mr. Williams returned to this issue and directed the following 
question to Mr. Law: 
Q. You testified previously that these comments in Joan 
Meitl's app1ication about whether you had to get approval from the 
irrigation district for discharging, your opinion was that was not 
accurate, it was just a courtesy that we did that, we didn't have to 
get their review and approval; right? And the application the 
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mayor signed for the EPA permit, you did not agree with that 
statement? 
A.. That's only partial1 y correct. If there was land that had not 
historically drained, I felt that we needed to get their approval. 
Law Depo. at 232:8-232:19. 
These statements, made under oath by the engineer designated as the 
"Responsible Person" on the City's Pennit Application, demonstrate that the City's statements of 
policy and practice regarding post-construction storm water management in new development 
and redevelopment, as provided in its submitted SWMP, were not truthful or accurate. 
D. The City's Factual Misrepresentation Was Material To EPA's Decision To 
Issue The Permit And Involves Important Policy Considerations 
Review of the Pennit is appropriate in this case because (1) issuance of the Pennit 
was based in part on a misrepresentation by the City, and (2) the misrepresented requirements of 
the City's SWMP involve important policy considerations. See 40 C.F.R. § 124.19(a). The 
factual misrepresentation by the City in its Application is material to EPA's decision to issue the 
Pennit and the Pennit should therefore be vacated and remanded for investigation of the 
misrepresentation and modification of the necessary conditions. Specifically, the EPA's 
issuance of the Permit relied in part upon the Application submitted by the City, which 
Application included baseline practices and proposed BMPs. According to the Application, one 
of the primary baseline practices in place for post-construction stonn water management in new 
development and redevelopment was to require a party seeking to discharge off-site to seek the 
pennission of the entity that owns or operates the affected facility. However, as established 
supra, that was not actually the City's policy. 
In order to make EPA aware of this inconsistency, Pioneer requested a condition 
reinforcing that under the Pennit, the City should be responsible to implement a NPDES-
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compliant SWMP without distributing this responsibility and the attendant water quality 
problems and Habilities associated with municipal storm water to Pioneer, which is exempt from 
the NPDES pennit program. The proposed condition reads: "No discharges are authorized by 
this Permit to constructed waterways, owned, operated or maintained by irrigation entities." 
EPA responded that "[ s ]ince the Pennit is clear that the Permit is not authorizing such property 
rights or jurisdictional rights, EPA declines to add the Irrigation District's suggested language." 
EPA's response, however, does not entirely address Pioneer's concern. While 
Pioneer is clearly concerned with the real property issues associated with the City's SWMP and 
is duly addressing those concerns in state court, Pioneer's concern regarding the issued Pennit is 
based upon the City's misrepresentation of the policies and procedures in the SWMP it has 
implemented for purposes of the NPDES stonn waterpennit program. The Pennit condition 
Pioneer has requested addresses more than just infringement upon jurisdiction or property rights; 
it addresses the issue of the City's responsibility under the Clean Water Act (ICCWA") and the 
attendant CW A liabilities for Pioneer should the City fai1 to meet that responsibility. Therefore, 
the Permit must prohibit discharges to irrigation waterways without the entity's permission as the 
Application provided; otherwise, Pioneer's water quality will be inexorably tied to the City'S 
SWMP and not Pioneer's own efforts to safeguard water quality in its facilities. Should the 
City's SWMP fail to meet the requirements of the recently issued Permit, such a failure will 
unavoidably impact and expose Pioneer to water quaHty issues and liabilities it was not exposed 
to before the City implemented its SWMP during the NPDES pennitting process. These issues 
cannot be dismissed as solely jurisdictional or property disputes over which the EPA has no 
authority. They are issues that implicate the evaluation of best management practices under the 
CWA, an Act administered by the EPA. 
PETITION FOR REVIEW - 10 Client:1385025. f 
2489 
While the City's Application indicates that irrigation entities will have the 
authority to review and approve discharges, the City actually implemented a policy that requires 
the discharge and commil?gIing of municipal storm water with irrigation water in primarily 
agricultural water delivery facilities. This threatens Pioneer's agricultural exemption. Despite 
EPA's stated assurances in its Response to Comments that Pioneer's agricultural exemption is 
not in jeopardy, the plain language of the exemption reads: "The Administrator shall not require 
a pennit under this section for discharges composed entirely of return flows from irrigated 
agriculture, nor shall the Administrator directly or indirectly, require any State to require such a 
permit." CW A § 402(1)(1 ) (emphasis added). The discharge of municipal storm water, whether 
covered by an NPDES permit or not, conflicts with the plain and unambiguous language of the 
CW A because irrigation flows commingled with municipal storm water cease to be "composed 
'entirely of return flows from ~rrigated agriculture." For this reason alone, Pioneer's concerns 
regarding the con~ued application ofthe agricultural return flow exemption are legitimate and 
justifiable. 
Further, EPA suggests in its Response that the agricultural return flow exemption 
that Pioneer enjoys may apply to NPDES-permitted commingled flows so long as the City 
discharges in compliance with its NPDES permit. Otherwise, EPA warns that Pioneer will likely 
need its own NPDES permit to maintain compliance with the Act in order to mitigate for any 
City-based permit compliance deficiencies (i.e., "unpermitted" discharges), This concern over 
the City's ultimate NPDES permit compJiance exemplifies a level of liability exposure that 
Pioneer did not historically face but for the discharge of municipal storm water into its facilities. 
Even assuming, arguendo, that EPA's assertion that a permitted discharge will 
not affect Pioneer's exempt status for purposes of EPA enforcement is accurate, a citizen might 
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reasonably file suit against Pioneer under the CWA's citizen suit provision. See CWA § 505. 
Such a suit could be reasonably predicated upon the plain and unambiguous language of the 
agricultural return flow exemption, and EPA does not and cannot control the use of the Act's 
citizen suit provision. 
Finally, and equally important, the Permit is premised upon an Application that 
did not accurately represent the City's stonn water policies or the progression of such policies 
towards the elimination of pollutant discharges into the waters of the United States. The 
issuance of the Pennit after misrepresentations by the City concerning a ''review and approval" 
policy calls into question whether the pencitted activities were appropriately considered in the 
context of the City's actual policies and practices-policies and practices ~legedIy implemented 
to obtain and comply with NPJ?ES pennitting requirements. Even more, the City's 
misrepresentations raise questions about what other baseline practices, policies and/or proposed 
BMPs were misrepresented or inaccurately stated and never actually contemplated by EPA in its 
review of the Application. The City's misrepresentations undennine the NPDES permitting 
process. The participation of Pioneer and other entities during the comment period and the 
analysis by EPA are marginalized if the Application and information provided by the City are 
not representative of the City's actual policies and practices. By issuing a pennit despite a 
pennittee's misstatement of facts and policies without requiring further inquiry into the 
misrepresentation and reason therefor, the EPA implicitly approves of such conduct in future 
applications and NPDES proceedings. 
V. 
CONCLUSION 
For the foregoing reasons, Pioneer requests that the EAB grant review of the 
Pennit in order to address the City's failure to provide truthful and accurate information to the 
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EPA in its Application and in order to review whether the Permit should be vacated and 
remanded for further investigation and comment. 
DATED this L day of October, 2009. 
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COMES NOW Pioneer Irrigation District, by and through undersigned counsel of 
record, and hereby files this Supplemental Written Statement Regarding Municipal Stormwater 
Outfall Identification in accordance with the Court's Order Regarding City of Caldwell's Motion 
to Dismiss for Failure to Join. This Supplemental Written Statement is supported by the 
Affidavit of Scott L. Campbell, filed contemporaneously herewith. 
1. On March 4, 2009, this Court issued its Order Regarding City of 
Caldwell's Motion to Dismiss for Failure to Join. That Order required Pioneer to file a written 
statement identifying the stormwater outfalls regarding which Pioneer seeks removal or other 
restrictions upon use in this litigation. Specifically, that Order required Pioneer to identify each 
outfall by approximate physical location and GPS coordinates; to identify third parties whose 
rights may be affected by the removal of such outfalls; and to state whether such third parties 
should be joined to this action pursuant to Idaho Rule of Civil Procedure 19 andlor Idaho Code 
Section 10-1211. 
2. On March 12,2009, Pioneer filed its Written Statement Regarding Urban 
Storm Water Outfall Identification and two supporting affidavits, which identified five outfalls 
for removal: A-IS, A-I7, B-1, 5-2, and 5-10. 
3. On September 2,2009, the City produced a 2I4-page document entitled 
"Storm Drain Map Book (2008)" that provides detailed information regarding the location and 
ownership of out falls within the city of Caldwell and its area of impact that drain into Pioneer's 
irrigation facilities. That document was provided to Pioneer approximately 560 days after 
Pioneer's pertinent discovery request. This issue is discussed more fully in Pioneer's Motion to 
Continue or Bifurcate Trial of October 7, 2009 and its supporting materials, all of which Pioneer 
incorporates by reference. Specifically, in his Affidavit of William J. Mason in Support of 
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Motion to Continue or Bifurcate Trial, Mr. Mason states that, "[u]pon conclusion of my review 
of the Storm Drain Map Book (2008), I noted an additional approximately 80 outfalls owned, 
operated, or controlled by the City of Caldwell and discharging into facilities owned, operated, 
or maintained by Pioneer Irrigation District." (Mason Aff., ~ 3.) 
4. The Storm Drain Map Book is attached as Exhibit P to the Affidavit of 
Scott L. Campbell in Support of Motion to Continue or Bifurcate Trial. According to David 
Marston, Supervisor of the City's GIS Mapping Department, the City owns all outfalls 
designated in the Legend of the Storm Drain Map Book as "Storm Drain - Public Lines." 
(Campbell Aff., ~ 2, Ex. A (Marston Dep.), 134:18-136:2.) Therefore, Pioneer hereby 
supplements its original Written Statement by identifying the following additional eighty-two 
(82) outfalls for removal in this litigation: 
a. The City outfall into the 500 Lateral depicted on Sheet AL16 of the 
Storm Water Map Book, also labeled as Bates No. COC196862; 
b. The two (2) City outfalls into the Dixie Drain depicted on Sheet 
AMll of the Storm Water Map Book, also labeled as Bates No. COC196870; 
c. The nine (9) City outfalls into the Dixie Drain depicted on Sheet 
AM12 of the Storm Water Map Book, also labeled as Bates No. COC196871; 
d. The City outfall into the A Drain depicted on Sheet AM17 of the 
Storm Water Map Book, also labeled as Bates No. COC196876; 
e. The City outfall into the West End Drain depicted on Sheet AN12 
ofthe Storm Water Map Book, also labeled as Bates No. COC196885; 
f. The two (2) City outfalls into the Dixie Drain depicted on Sheet 
AN13 of the Storm Water Map Book, also labeled as Bates No. COC196886; 
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g. The City outfall into the A Drain depicted on Sheet AN 17 of the 
Stonn Water Map Book, also labeled as Bates No. COC196890; 
h. The City outfall into the A Drain depicted on Sheet AN18 of the 
Stonn Water Map Book, also labeled as Bates No. COC196891; 
1. The City outfall into the Parker Gulch Drain depicted on Sheet 
AOIl of the Storm Water Map Book, also labeled as Bates No. COC196898; 
j. The two (2) City outfalls into the C Drain aJk/a Hoshaw Drain 
depicted on Sheet A012 of the Storm Water Map Book, also labeled as Bates No. COC196899; 
k. The two (2) City outfalls into the Dixie Drain depicted on Sheet 
A013 ofthe Storm Water Map Book, also labeled as Bates No. COC196900; 
1. The three (3) City outfalls into the Wilson Drain depicted on Sheet 
A015 of the Storm Water Map Book, also labeled as Bates No. COC196902; 
m. The City outfall into the A Drain depicted on Sheet AO 18 of the 
Storm Water Map Book, also labeled as Bates No. COC196905; 
n. The two (2) City outfalls into the Parker Gulch Drain depicted on 
Sheet APl1 of the Storm Water Map Book, also labeled as Bates No. COC196912; 
o. The five (5) City outfalls into the C Drain aJk/a Hoshaw Drain 
depicted on Sheet AP12 of the Storm Water Map Book, also labeled as Bates No. COCI96913; 
p. The ten (10) City outfalls into the Dixie Drain depicted on Sheet 
AP13 of the Storm Water Map Book, also labeled as Bates No. COC196914; 
q. The three (3) City outfalls into the Wilson Drain depicted on Sheet 
AP15 ofthe Stonn Water Map Book, also labeled as Bates No. COC196916; 
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r. The four (4) City outfalls into the Wilson Drain depicted on Sheet 
AP16 of the Stonn Water Map Book, also labeled as Bates No. COC196917; 
s. The two (2) City outfalls into the Dixie Drain depicted on Sheet 
AQ13 of the Stonn Water Map Book, also labeled as Bates No. COC196927; 
t. The City outfall into the Railroad Lateral a/k/a Downing Drain 
depicted on Sheet AQ16 of the Stonn Water Map Book, also labeled as Bates No. COC196930; 
u. The four (4) City outfalls into the Wilson Drain depicted on Sheet 
AQ16 of the Stonn Water Map Book, also labeled as Bates No. COC196930; 
v. The City outfall into the Dixie Drain depicted on Sheet AR13 of 
the Stonn Water Map Book, also labeled as Bates No. COC196939; 
w. The City outfall into the Dixie Drain depicted on Sheet AR 14 of 
the Stonn Water Map Book, also labeled as Bates No. COC196940; 
x. The City outfall into the Wilson Drain depicted on Sheet AR16 of 
the Stonn Water Map Book, also labeled as Bates No. COC196942; 
y. The City outfall into the Wilson Drain depicted on Sheet AR17 of 
the Stonn Water Map Book, also labeled as Bates No. COC196943; 
z. The three (3) City outfaIls into the Caldwell Drain depicted on 
Sheet AR18 of the Stonn Water Map Book, also labeled as Bates No. COC196944; 
aa. The two (2) City outfaIls into the B Drain depicted on Sheet AS 13 
of the Stonn Water Map Book, also labeled as Bates No. COC196953; 
bb. The City outfall into the Ustick Drain depicted on Sheet AS 13 of 
the Stonn Water Map Book, also labeled as Bates No. COC196953; 
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cc. The three (3) City outfalls into the Yonkee Drain depicted on Sheet 
AS 14 of the Stonn Water Map Book, also labeled as Ba~es No. COC196954; 
dd. The City outfall into the Elijah Drain depicted on Sheet AS 17 of 
the Stonn Water Map Book, also labeled as Bates No. COC196957; 
ee. The four (4) City outfalls into the Caldwell Drain depicted on 
Sheet AS19 of the Stonn Water Map Book, also labeled as Bates No. COC196959; 
ff. The four (4) City outfalls into the Solomon Drain depicted on 
Sheet AS21 of the Stonn Water Map Book, also labeled as Bates No. COC196961; 
gg. The City outfall into the Y onkee Drain depicted on Sheet AT14 of 
the Stonn Water Map Book, also labeled as Bates No. COC196967; and 
hh. The City outfall into the Solomon Drain depicted on Sheet AT21 
of the Stonn Water Map Book, also labeled as Bates No. COC196974. 
5. Because the Stonn Drain Map Book is generated by the City and depicts 
the location of each outfall, Pioneer presumes it is unnecessary for Pioneer to provide 
approximate physical location and GPS coordinates for each outfall. If the Court still desires 
such infonnation, Mr. Marston has testified that the City already has the GPS coordinates for the 
features depicted in the Stonn Drain Map Book. (Campbell Aff., ~ 2, Ex. A (Marston Dep.), 
120:25-121: 15.) 
6. On October 22,2009, this Court conditionally denied the City's Renewed 
Motion to Dismiss for Failure to Join, stating: "To the extent that Pioneer seeks injunctive relief 
that the court determines at trial will have an adverse effect, adverse effect on indispensable 
nonparties, the relief will be summarily denied. If such injunctive relief can issue without such 
impact on nonparties, the court will address the merits of the claim." (Campbell Aff., ~ 3, Ex. B 
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(Tr. of 10/22/09 Hearing), 50:5-7, 54:6-12.) Based upon this holding, Pioneer does not believe it 
is necessary to join any third parties to this action. 
7. It should be noted that this Supplemental Written Statement is based upon 
the accuracy of the City's Storm Drain Map Book, which Pioneer is still verifying. Pioneer 
specifically reserves the right to amend this Supplemental Written Statement by adding or 
deleting outfalls designated herein based upon information subsequently obtained. 
DATED this ~ day of November, 2009. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
By.Jl:tcL~ 
Scott L. Campbell- Of the . 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this dday of November, 2009, I caused a true 
and correct copyofthe foregoing SUPPLEMENTAL WRITTEN STATEMENT REGARDING URBAN 
STORMWATER OUTFALL IDENTIFICATION to be served by the method indicated below, and 
addressed to the following: 
Mark Hilty 
HAMILTON MICHAELSON & HILTY LLP 
1301 12th Avenue 
P.O. Box 65 
Nampa, ID 83653-0065 
Fax: 467-3058 
J. Fredrick Mack 
Erik F. Stidham 
HOLLAND & HART LLP 
101 South Capitol Boulevard, Suite 1400 
Post Office Box 2527 
Boise,ID 83701-2527 
Fax: 343-8869 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
J>C Facsimile 
( ) U.S. Mail, Postage Prepaid 
jXJ Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
S;tt L. Campbell 
SUPPLEMENTAL WRITTEN STATEMENT REGARDING 
URBAN STORMWATEROUTFALL IDENTIFICATION - 8 
2500 
Client:1421514.2 
Mark Hilty, ISB #5282 
Aaron Seable, ISB #7191 
HAMIL TON, MICHAELSON & HILTY, LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Telephone: (208) 467-4479 
Facsimile: (208) 467-3058 
Erik F. Stidham, ISB #5483 
Scott E. Randolph, ISB #6768 
HOLLAND & HART LLP 
Suite 1400, U.S. Bank Plaza 
101 South Capitol Boulevard 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
Attorneys for DefendantiCounterclaimant 
ORIGINAL 
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NOV 0 ~ 2009 
CANYON COUNTY OL.ERK 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterclaimant, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
Case No. CV 08-556-C 
CITY OF CALDWELL'S MOTION FOR 
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City of Caldwell ("Caldwell"), by and through its counsel of record, submits this Motion 
for Reconsideration, or in the Alternative, Clarification. By this motion, Caldwell seeks 
reconsideration, or in the alternative, clarification of portions ofthe Court's ruling on Caldwell's 
Second Motion for Summary Judgment and Pioneer Irrigation District's ("PID") first Motion for 
Partial Summary Judgment. 
Caldwell seeks reconsideration of the Court's interpretation of Idaho Code § 42-1209 that 
an irrigation district, including PID, has broad discretion to prohibit a prospective encroachment or 
remove an existing encroachment; and that a reviewing court, including this Court in the upcoming 
trial in this case, must accord broad deference to a district's decision to prohibit or remove an 
encroachment, including the district's underlying determination concerning the encroachment's 
unreasonable or material interference with a district's easement or right-of-way. 
Caldwell requests that the Court reconsider its ruling that PID is entitled to forcibly remove 
existing encroachments that it determines materially or unreasonably interfere with its use or 
enjoyment of its easements or rights-of-way, provided that the removal can be accomplished 
within the borders ofPID's easements or rights-of-way and without a breach of the peace. 
Caldwell also seeks reconsideration of the Court's ruling that PID enjoys exclusive rights 
in its primary easement. In the alternative, Caldwell seeks clarification of the Court's ruling on 
this issue. 
Finally, Caldwell seeks reconsideration of the Court's denial of Caldwell's Second Motion 
for Summary Judgment relating to PID's claims for removal ofthe five-identified outfalls. In the 
alternative, Caldwell seeks clarification of the factual issues that remain for trial. 
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Oral argument is requested. 
DATED this 4th day of November, 2009. 
HOLLAND & HART LLP 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 4th day of November, 2009, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Scott L. Campbell, Esq. 
MOFFATT, THOMAS, BARRETT, 
ROCK & FIELDS, Chtd. 
P.O. Box 829 
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1303 12th Avenue Road 
P.O. Box 65 
Nampa, ID 83653-0065 
Facsimile: (208) 467-3058 
D U.S. Mail 
[8] Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
~ U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
for HOLL & HART LLP 
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City of Caldwell ("Caldwell"), by and through its counsel of record, submits this 
Memorandum in Support of Caldwell's Motion for Reconsideration or, in the Alternative, 
Clarification of portions of the Court's ruling on Pioneer Irrigation District's ("PID") first Motion 
for Partial Summary Judgment and Caldwell's Second Motion for Summary Judgment. 
I. INTRODUCTION 
On October 22,2009, the Court announced its oral decision on PID's first Motion for 
Partial Summary Judgment and Caldwell's Second Motion for Summary Judgment.! Caldwell 
seeks reconsideration and/or clarification of portions of the Court's ruling on both motions. 
PID's first Motion for Partial Summary Judgment. Caldwell seeks reconsideration of 
the following three rulings related to PID's first Motion for Partial Summary Judgment: 
1. Section 42-1209 vests PID with the initial discretion to determine whether a 
potential encroachment will unreasonably or materially interfere with the use and enjoyment of its 
irrigation or drainage easements or rights-of-way and to deny permission for the encroachment on 
those grounds. Judicial review is limited to (a) whether PID's denial of permission to encroach 
was based on arbitrary and capricious or clearly erroneous findings, and (b) whether PID's 
decision-making process was reasonable. 
2. Section 42-1209 authorizes PID to remove an encroachment installed after the 
effective date of section 42-1209 that PID determines materially and unreasonably interferes with 
the use and enjoyment of its irrigation and drainage easements or rights-of-way, subject to the 
! The parties disagree as to the preci~e bench rulings the Court made at the October 22, 2009 
hearing with respect to both PID's and Caldwell's summary judgment motions. PID submitted its 
proposed order regarding its first Motion for Partial Summary Judgment by letter dated October 
27,2009; Caldwell submitted its alternative proposed order by motion dated October 30,2009. On 
November 4,2009, Caldwell submitted its proposed order regarding its Second Motion for 
Summary Judgment; by letter dated October 30, 2009, PID submitted its alternative proposed 
order. The Court has not yet entered written orders on the two summary judgment motions. 
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limitation that PID must initially request removal of the encroachment by the encroaching party, 
and subject to the further limitation that PID's removal of the encroachment must be accomplished 
within the borders of its easement or right-of-way and without a breach of the peace. Judicial 
review ofPID's determination and decision is limited to (a) whether PID's decision to request 
removal or to remove an encroachment was based on arbitrary and capricious or clearly erroneous 
findings, and (b) whether PID's decision-making process was reasonable. 
3. That PID enjoys exclusive rights in its "primary" easement. Caldwell seeks 
reconsideration ofthe first two rulings above because the Court's resolution ofthose issues is 
contrary to the decision of the Idaho Court of Appeals in Black Canyon Irrigation District v. 
Murphey, 2006 Unpublished Opinion No. 620 (Idaho Ct. App. Sept. 22, 2006) (attached hereto as 
Exhibit A).2 Caldwell seeks reconsideration ofthe third ruling above because it is contrary to the 
Idaho Supreme Court's decision in Pioneer Irrigation District v. Smith, 48 Idaho 734,285 P. 474 
(1930). 
Caldwell's Second Motion for Summary Judgment. Caldwell also seeks 
reconsideration, or in the alternative, clarification of portions of the Court's ruling regarding 
Caldwell's Second Motion for Summary Judgment. Relevant to this motion, the Court denied the 
portions of Caldwell's motion pertaining to PID's claims for removal of the five outfalls, based on 
-
the Court's ruling that disputed factual issues exist. The Court did not, however, make any 
findings regarding the factual issues that remain at-issue for trial. Caldwell contends that the 
2 The unpublished Black Canyon decision is not binding on this Court. However, unlike Judge 
Wilper's interlocutory decision in Ada County Highway District v. Settlers Irrigation District, 
Case No. CV OC 0605904 (Idaho 4th Jud. Dist. June 29, 2009), the Black Canyon decision is a 
final decision ofthe Idaho Court of Appeals construing section 42-1209. As such, it should be 
persuasive to this Court. This is newly discovered authority because it does not appear on 
Westlaw and Caldwell only discovered the decision on October 29,2009. Caldwell exercised 
diligence in bringing the decision to the Court's attention as soon as it was discovered. 
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Court's decision is incorrect because PID presented no evidence to support its claims for removal 
of the five-identified outfalls. Therefore, Caldwell respectfully requests reconsideration of the 
Court's decision. In the alternative; Caldwell requests clarification of the factual issues that 
remain at issue on PID's claim for removal of the outfalls under the legal theories alleged in the 
Second Amended Complaint. This will narrow the issues for trial and result in judicial efficiency 
as it will avoid the need to introduce evidence regarding issues that the Court identifies are not in 
dispute. 
II. ARGUMENT 
A. Legal Standard. 
Under Idaho Rule of Civil Procedure 11 (a)(2)(B), the Court may reconsider its 
interlocutory decisions regarding Caldwell's Second Motion for Summary Judgment and PID's 
first Motion for Partial Summary Judgment. "A motion for reconsideration of any interlocutory 
orders of the trial court may be made at any time before the entry of final judgment but not later 
than fourteen (14) days after the entry of the final judgment." Idaho R. Civ. P. II(a)(2)(B). 
B. The Court Should Reconsider Several of Its Rulings on PID's First Motion for Partial 
Summary Judgment. 
1. The Idaho Court of Appeals' Decision in Black Canyon Is Important, 
Newly-Discovered Authority Warranting Reconsideration. 
Caldwell seeks reconsideration of the Court's rulings under section 42-1209 that an 
irrigation district, including PID, has broad discretion to prohibit a prospective encroachmene or 
remove an existing encroachment; and that a reviewing court, including this Court in the upcoming 
trial in this case, must accord broad deference to a district's decision to prohibit or remove an 
3 Caldwell disputes that the five-identified outfalls are "encroachments" within the meaning of 
section 42-1209. ' 
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encroachment, including a district's underlying determination concerning a encroachment's 
unreasonable or material interfer~nce with a district's easement or right-of-way. The plain 
language ofthat statute does not authorize the deferential standard referenced by the Court or any 
other deferential standard. 
In Black Canyon, the appellant Murphey had built a number offences across the irrigation 
easement owned by Black Canyon Irrigation District. See Black Canyon Irr. Dist. v. Murphey, 
2006 Unpublished Op. No. 620 (Ct. App. Sept. 21,2006). The district had removed the fences on 
numerous occasions. In July 2004 (the month Idaho Code § 42-1209 became effective), the 
district sued under section 42-1209, requesting an injunction against further encroachments by 
Murphey. Subsequently, the district moved for summary judgment. Murphey, proceeding pro se, 
presented no evidence and filed no opposing affidavits. The trial court, Judge Hoff ofthe Third 
Judicial District, entered summary judgment for the irrigation district. 
On appeal, the Idaho Court of Appeals held that "[t]he language ofI.C. § 42-1209 plainly 
and unambiguously requires the removal of encroachments on an irrigation district easement only 
if the encroachments unreasonably or materially interfere with the easement owner's use and 
enjoyment of the easement." Black Canyon, at *3 (emphasis added). The court then stated that 
"[t]his component of the statute appears to be a legislative adoption of common law standards 
regarding permissible uses of property encumbered by an easement." Id (quoting Nampa & 
Meridian Irr. Dist. v. Wash. Fed Sa1>., 135 Idaho 518, 20 P.3d 702 (2001)). Critically, the Court 
of Appeals then held that the irrigation district would be "entitled to judgment against Murphey 
mandating removal of his gates only upon proof that the gates unreasonably and materially hinder 
[the irrigation district's] use o/its canal easement." Id. (emphasis added). 
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The Court of Appeals affinned because Murphey, proceeding pro se, failed to introduce 
any evidence in opposition to the irrigation district's motion for summary judgment. Nevertheless, 
the court made clear that "[a]s a plaintiff moving for summary judgment, [the irrigation district] 
bore the burden to show that it was entitled to judgment through evidence proving each element of 
its cause of action and to show there were no genuinefactual issues as to any element-
specifically, the element that Murphey's gates constituted a material or unreasonable interference 
with BCID's use of its easement." ld. at *5 (emphasis added). This holding rules out the 
arguments that the irrigation district had broad and unilateral discretion to detennine that the gates 
were a material or unreasonable interference, and that the district court was required to defer to the 
irrigation district's detennination. To the contrary, the Court of Appeals affinned the grant of 
summary judgment to the irrigation district only because the pro se appellant failed to introduce 
any evidence in response to the district's motion. Judge Karen L. Lansing dissented - but not 
because she disagreed with the majority's conclusion that an irrigation district proceeding under 
section 42-1209 bears a traditional burden of proving in a civil action the basis for its intent to 
prohibit or seek removal of an encroachment, i.e., that the encroachment does or will unreasonably 
or materially interferes with the district's use or enjoyment of its easement or right-of-way. Judge 
Lansing fully agreed with the majority in this regard but she disagreed with the majority on the 
sufficiency of the district's factual showing: "These allegations say only that the gates and fences 
impair and interfere with BeID operations. It [sic] does not allege any facts describing the nature 
of the interference or showing that the interference is of such significance that it is unreasonable or 
material." Id at *8. 
Caldwell respectfully requests the Court to reconsider its decision regarding the proper 
interpretation ofIdaho Code § 42-1209 in light of the holding in Black Canyon. The Court of 
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Appeals' decision demonstrates the proper application of section 42-1209 under analogous facts. 
Specifically, if an irrigation district or other lateral ditch association - here, PID - perceives a 
, 
particular object as an encroachmentthat materially or unreasonably interferes with its use and 
enjoyment of its claimed easements or rights-of-way, in violation of section 42-1209, the irrigation 
district must file an action to seek removal of the alleged encroachment. The district court must 
then determine whether the object (1) is an encroachment; and (2) materially or unreasonably 
interferes with the irrigation district's use and enjoyment of the easement or right-of-way. Black 
Canyon confirms that under section 42-1209, an irrigation district may not itself make and impose 
those determinations on the allegedly encroaching party subject only to judicial review for 
arbitrary or clearly erroneous findings. This approach balances the competing interests of the 
irrigation district and the alleged encroaching party and does not extend nearly unchecked power 
to irrigation districts and other entities that do not answer to the public at large. 
2. The Court Should Reconsider Its Erroneous Ruling That Section 42-1209 
Vests Irrigation Districts With Broad and Unilateral Discretion to Determine 
Encroachment-Related Issues, and Restricts Idaho Courts to Narrow Judicial 
Review. 
Even ifthe Court were to refuse to consider or follow the decision in Black Canyon, there 
is an additional basis for reconsideration. The Court based its decision on the language of section 
42-1209 and PID's status as an irrigation district. However, section 42-1209 also applies to other 
types of entities that unquestionably are not entitled to deference. 
; 
At the October 22, 2009 hearing, the Court ruled as follows: 
Finally on this issue, the standard of review of Pioneer's decision to 
disallow or Pioneer's decision to request removal of encroachments. 
Again, reminding - keeping in context the legal status of an 
irrigation district, and it's a quasi-municipal corporation. 
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The standard of review of Pioneer's determination to disallow a 
proposed encroachment that Pioneer believes would unreasonably or 
materially interfere with its use and enjoyment of that easement or 
right-of-way or a review of Pioneer's decision to request removal of 
an encroachment that was made without its written approval which it 
contends unreasonably or materially interferes with its use or 
enjoyment of their easement or right-of-way, that standard is 
whether Pioneer reached the reached the determination through the 
exercise of reason and did not act arbitrarily or capriciously. 
More specifically, in determining the reasonableness of Pioneer's 
actions,Jhecourt should review whether . .. the denial of perm iss ion 
to encroach or the - or request for the removal of the encroachment 
was based on well supported findings by Pioneer, rather than 
arbitrary or capricious or clearly erroneous findings, and . .. 
whether or not the process that Pioneer engaged in in making the 
determination was reasonable. 
October 22, 2009 Tr. at 34-35. 
In deciding that PID was entitled to deference in its decisions to prohibit or remove 
perceived encroachments under section 42-1209, and in the factual determinations underlying 
those decisions, the Court emphasized PID's status as "a quasi-municipal corporation" and, 
apparently on that basis, then adopted an arbitrary and capricious standard of review. However, 
~ , 
neither PID nor the Court has identified any Idaho law that extends this type of deference to 
irrigation districts or any other quasi-:municipal corporation. In fact, PID concedes that the Idaho 
Supreme Court has never held thatirrigation districts are entitled to deference. See PID's Br. in 
Support of its Motion for Partial Summary Judgment dated July 10, 2009 at 31 & n.l 0 
(recognizing that the Idaho Supreme Court has never extended administrative deference beyond 
the "traditional state agency context"). Likewise, PID does not cite a single statute that accords 
deference to the decisions of an irrigation district. Notwithstanding this lack of authority, the 
Court nevertheless ruled that PID is owed deference in its decisions regarding encroachments 
under section 42-1209. 
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Underscoring the error and the unintended consequences ofthe Court's unsupported and 
unsupportable assumption that PID should be treated as if it were a state administrative agency, 
section 42-1209 applies not only to irrigation districts but also to entities that are not quasi-
municipal in nature, including "lateral ditch associations" and "nonprofit irrigation entities." In 
fact, these entities are entirely private in nature. For example, lateral ditch associations consist of 
nothing more than "three (3) or more parties" who "take water from the same canal or reservoir at 
the same point to be conveyed to their respective premises for any distance" through a lateral or a 
ditch. Idaho Code § 42-1301. This association of water users "may meet and organize" and shall 
, 
elect officers who may adopt rules and regulations consistent with state law "wherein the best 
interests of the associations will be furthered." Id Likewise "nonprofit irrigation entities" are not 
quasi-municipal entities. In fact, that term does not appear in the Idaho Code except for Idaho 
Code §§ 42-1208 and 1209. 
Section 42-1209 draws no distinction between irrigation districts and the other entity types 
listed in the statute. It does not impose different standards of review depending on the legal status 
of the entity. As a result, if irrigation districts enjoy broad discretion and are subject to only 
deferential judicial review when addressing alleged encroachments, the same rules apply to the 
purely private entities also covered by the statute. This illogical result confirms that the legislature 
did not intend for any entity listed insection 42-1209 - including irrigation districts - to enjoy the 
extraordinary and unbridled powers that the Court handed to PID in its October 22, 2009 bench 
rulings. For this reason, too, the Court should reconsider the quoted rulings. 
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3. To the Extent the Court Relied on Judge Wilper's Ruling Regarding the 
Standard of Review, that Interlocutory Decision Relies on Inapplicable 
Authority. 
The Court cited no authority in its ruling quoted above regarding the deferential standard of 
review that it deems applicable to determinations and actions under section 42-1209. It appears, 
however, that the Court might have relied on Judge Wilper's interlocutory decision in Ada County 
Highway District v. Settlers Irrigation District, Case No. Cv. OC 0605904 (Idaho 4th Jud. Dist. 
June 29, 2009), as the basis for its decision. October 22, 2009 Tr. at 16-17, 56 (citing Judge 
Wilper's decision). The authority relied on by Judge Wilper, however, does not support 
interjecting a deferential standard into section 42-1209. None of the three authorities cited by 
Judge Wilper justify any departure from the plain language of the statute. 
Lewiston Orchards Irrigation District v. Gilmore, 53 Idaho 377, 378-79,23 P.2d 720-21 
(1933), cited in Settlers, slip op. at 12, stands only for the unremarkable proposition that irrigation 
districts (but not any of the other entities subject to section 42-1209, see infra at 12) are quasi-
municipal corporations possessing at least some governmental functions. Judge Wilper quotes 
Lindstrom v. District Board o/Health Panhandle Dist. 1., 109 Idaho 956, 961, 712 P.2d 657, 662 
(1985), for the proposition that under "general principles of administrative law[,]" a court 
reviewing the decision of an administrative tribunal must determine whether the "tribunal acted 
fraudulently, arbitrarily, or capriciously, 'whether the administrative order is substantially 
supported by evidence, and whether the tribunal's action was within the scope of its authority.'" 
Settlers, slip op. at 12. Finally, Judge Wilper cites provisions of the Idaho Tort Claims Act relating 
to governmental entities' and employees' immunity from tort claims. Id. 
None of these authorities, individually or collectively, stands for the proposition that 
irrigation districts like PID enjoy administrative discretion in the handling of their affairs or in the 
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interpretation of statutes that apply to them. To the contrary, the Administrative Procedures Act 
does not apply to PID and, even if it.did, the standard discussed in Lindstrom differs significantly 
from the standard ultimately adopted by Judge Wilper and this Court. Furthermore, whether 
government actors are potentially immune under the Idaho Tort Claims Act has no bearing on 
whether an irrigation district's decisions are entitled to deference under section 42-1209. That 
standard provides an express carve-out from general principles oftort liability; it does not remotely 
support transforming PID into a state administrative agency deserving of judicial deference. 
Notwithstanding the irrelevance ofthe authorities he cited, Judge Wilper erroneously concluded 
that "as a quasi-governmental entity, an irrigation district may only make its decision to grant or 
deny permission through an exercise of reason and it has an obligation not to act arbitrarily or 
capriciously. " 
If this Court in fact relied upon Judge Wilper's conclusion regarding the deference 
applicable to an irrigation district's decisions under section 42-1209, reconsideration is both 
appropriate and vital because Judge Wilper's analysis is itself fatally flawed. It is not only 
unsupported by the cited authorities, but squarely at odds with the Idaho Court of Appeals' 
interpretation of section 42-1209 in Black Canyon, on facts that are analogous to those in this case. 
In addition, Judge Wilper's conclusion that irrigation districts are entitled to deference under 
section 42-1209 is irreconcilable with the broader application of that statute to purely private 
entities who cannot possibly be treated as state administrative agencies, as discussed above. 
4. The Remedy of Self Help is Not Authorized Under Section 42-1209. 
Caldwell also requests reconsideration of the Court's holding that PID can remove existing 
encroachments installed after July 1,2004, so long as the removal can be accomplished within 
PID's claimed easements or rights-of-way and there is no breach of the peace. '''Irrigation districts 
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are creatures of the ,statutes.'" Lewiston v. Orchards lrr. Dist. v. Gilmore, 53 Idaho 377, 23 P.2d 
720, 721 (1933) (quoting Yaden v. G:em lrr. Dis., 37 Idaho 300, 308, 216 P. 250, 252 (1923». As 
quasi-municipal corporations, irrigation districts '''have only such power as is given to them by 
statute, or as is necessarily implied. '" ld Neither the language of section 42-1209 nor any other 
Idaho statute authorizes or implies the self-help remedy announced by the Court. 
In relevant part, section 42-1209 provides: 
Encroachments of any kind placed in such easement or right-of-way, 
without such express written permission shall be removed at the 
expense of the person or entity causing or permitting such 
encroachments, upon the request of the owner of the easement or 
right;,of-way, in the event that any such encroachments unreasonably 
or materially interfere with the use and enjoyment ofthe easement or 
right-of-way: 
Idaho Code § 42-1209 (emphasis added). The statute does not state that PID may remove existing 
encroachments in the event that it determines that the encroachments materially or unreasonably 
interfere. Instead, the language says only that the encroachments "shall be removed" after there 
has been a factual determination that the encroachments materially or unreasonably interfere. The 
statute is silent as to who shall either make that factual determination in the first instance or effect 
the removal of offending encroachments. Therefore, the self-help remedy recognized by the Court 
in this case is not necessarily implied by the plain language of section 42-1209. To the contrary, 
authorizing PID to engage in self-help eviscerates the process and factual determination required 
by section 42-1209 before an alleged encroachment may be removed. 
PID cites no authority for the proposition that it is entitled to self-help under section 
42-1209. Nor could it because no Idaho decision recognizes the right of an irrigation district to 
forcibly remove encroachments that the district believes materially or unreasonably interfere with 
the use or enjoyment of the district's ,easements or rights-of-way. To the contrary, the case law 
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reflects that removal of encroachIlfents is appropriate only after judicial determination. For 
example, in Nampa & Meridian Irrigation District v. Washington Federal Savings, 135 Idaho 518, 
20 P.3d 702 (2001), the court - not the irrigation district- determined whether removal of the 
disputed fence was appropriate. And as discussed above, in Black Canyon, the Idaho Court of 
Appeals held that the court - not the irrigation district - must both determine whether the 
encroachment unreasonably and materially interferes and order removal. 
Properly construed, section 42-1209 provides a procedure where the rights of irrigation 
districts and the rights ofthe alleged encroaching party are protected. Specifically, under section 
42-1209, ifPID believes that an unlawful encroachment exists, it may file an action and raise 
section 42-1209 as well as common raw'claims, if they apply. Nothing in the language of section 
42-1209 authorizes PID to unilaterally remove an alleged encroachment and force the party who 
owns the challenged object to file an action to enjoin the removal. Caldwell seeks reconsideration 
of this aspect of the Court's ruling. 
5. Caldwell Seeks Reconsideration or, in the Alternative, Clarification of the 
Court's Ruling Regarding PID's Rights in its Alleged "Primary" Easements. 
a) The Court's Ruling Regarding Exclusivity Is In Error. 
During the hearing on Octoqer 22,2009, the Court reasoned that "it is clear that the Idaho 
legislature intended to grant an exclu~ive right of possession in the primary easement, which 
consists of the ditch itself." October 22, 2009 Tr. at 17. Later in the hearing, the Court stated that 
It's too early to decide ifthere is a trespass caused by Caldwell to 
Pioneer. I do agree with Judge Wilpur's [sic] reasoning in his 
decision that the irrigation district does enjoin [sic] exclusive right of 
possession in its primary easement, the ditch. Pioneer may have a 
hard time proving nuisance at trial since it'll have to show wrongful 
interference' with the use and enjoyment of the property as opposed 
to trespass, for which they must have a more tangible invasion. But 
in any event, I think there are genuine issues of material fact still 
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pending in that regard and I would deny summary judgment. 
Id. at 56. 
The Court should reconsider its ruling that PID enjoys an exclusive right of possession in 
either a "primary" or "secondary" easement. First, the Idaho Supreme Court has never recognized 
the right of exclusive possession in a~"primary easement." Second, the Court's holding here that 
Pioneer enjoys these exclusive rights is directly contrary to Pioneer Irrigation District v. Smith, 48 
Idaho 734, 285 P. 474, 475-76 (1930). In that case, the Idaho Supreme Court expressly rejected 
PID's argument that it enjoyed the right to exclusive possession in its ditch, and the Court affirmed 
dismissal of PI D's trespass claim on that basis. 
PID has not offered any evidence that it has expanded the scope of its rights since the 
opinion in Pioneer Irrigation District v. Smith. To the extent the Court was relying on Judge 
Wilper's Decision, that reliance was misplaced. Judge Wilper premised his ruling in large part on 
the finding that Settler's Irrigation District is an 1866 Act Canal Company. PID is not. Moreover, 
Judge Wilper expressly distinguished Settlers Irrigation District, ruling that the Pioneer Irrigation 
District v. Smith decision did not apply because Settler's rights were not premised on prescriptive 
easements. Here, PID's rights are premised on prescriptive easements. Pioneer Irrigation District 
v. Smith, 48 Idaho 734, 285 P. at 475~ 76. Likewise, PID has not argued that Pioneer Irrigation 
District v. Smith is no longer binding authority on this Court.4 For that reason, PID's argument 
that it enjoys exclusive rights in its "primary" easement must fail and Caldwell requests 
reconsideration of the Court's ruling on this issue. 
4 Principles of collateral estoppel should also prevent PID from challenging this determination. 
MEMORANDUM IN SUPPORT OF THE CITY OF CALDWELL'S MOTION FOR 
RECONSIDERATION OR, IN THE ALTERNATIVE, CLARIFICATION -14 
2518 
b) The Court's Ruling on PID's Trespass Claim, and Its Implications 
for Trial, Are Unclear. 
Alternatively, Caldwell seeks clarification of the impact of the Court's ruling regarding 
exclusivity on PID's trespass claim. PID contends that "[t]his Court has already determined that 
Pioneer has an exclusive right of possession in its primary easements and right-of-way (i.e., the 
water conveyance facilities of the District) that is sufficient to maintain its trespass claim." PID's 
Pre-Trial Brief at 6. PID then implies that the burden shifts to Caldwell to prove that it has 
historical rights. This is erroneous. First, Caldwell disagrees that the Court has found that PID 
enjoys an exclusive easement for the entirety of its claimed system. Second, Caldwell disputes 
PID's contention that the existence of an exclusive easement forecloses the need for proof of 
wrongful interference. 
In order to prevail on its trespass claim, PID must prove that it enjoys an exclusive right of 
possession and wrongful interference with that right. See Luce v. Marble, 142 Idaho 264,274, 127 
P 3d 167, 177 (2005). First, the Court's ruling does not grant PID blanket exclusive rights in its 
"primary" easements, which is necessary for PID to satisfy its PID's burden of proof on its trespass 
claim. Second, PID must not only prove that it has exclusive rights in the particular facilities, but 
it must also affirmatively demonstrate that Caldwell wrongfully interfered with PID's rights in 
those facilities. This necessarily will require PID to introduce evidence that the alleged 
encroachments (the outfalls) are wrongful. Proof on that issue will require PID to prove that the 
discharging party does not enjoy historical rights to discharge storm water through a given outfall. 
As a result, Caldwell seeks clarification of the Court's ruling on the scope of rights enjoyed by PID 
and whether the Court addressed the evidence that PID must nevertheless introduce to prevail on 
its trespass claim. 
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C. The Court Should Reconsider Portions of Its Ruling on Caldwell's Second Motion for 
Summary Judgment. 
1. PID Has Not Presented Any Evidence to Support Its Conclusory Allegations 
of Unreasonable or Material Interference. 
PID seeks removal ofthe five-identified outfalls under four different legal theories: 
nuisance, trespass, permanent injunction, and under section 42-1209. For each claim, PID alleges 
that removal of the five outfalls is necessary because the additional storm water (l) will lead to 
flooding of PI D's facilities, which are inadequate to handle the additional flow, (2) will impede 
PID's ability to maintain and repair its facilities during the irrigation off-season, and (3) will 
subject PID to liabilities under state and federal law, including Idaho Code §§ 42-1203 and -1204 
and the Clean Water Act. (See Second Amended Complaint ~~ 27,29-37.) 
Caldwell's Second Motion for Summary Judgment argues that PID has come forward with 
no facts to support the conclusory allegations summarized above. Stated differently, although the 
Second Amended Complaint alleges ,PID's concerns about flooding, maintenance and repair 
obligations, and potential liability associated with storm water discharged from the five outfalls, 
PID has failed to marshal any evidence establishing those allegations. (Memorandum in Support 
of City of Caldwell's Second Motion for Summary Judgment at 12-18,33-36.) On this issue 
(whether the five outfalls unreasonably or materially interfere), PID did not introduce any facts 
relating to any of the five outfalls, and instead included general discussion about its alleged 
concerns regarding storm water. (PID's Response Brief dated Sept. 15,2009 at 18-21.) PID does 
not cite a single fact in that section of its brief specifically relating to the five outfalls. For 
example, PID provides no evidence of flooding relating to any of the five outfalls. Likewise, PID 
offers no facts supporting its allegation that any ofthe five outfalls cause increased maintenance 
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expenses. Finally, PID does not offer any evidence that the five outfalls have resulted in any threat 
of liability under the Clean Water Act. 
Instead, PID cites to deposition testimony regarding isolated instances of flooding on the 
Phyllis Canal. But PID has no facts to suggest that any of the five outfalls - the only alleged 
encroachments at issue in this case - caused the alleged flooding on the Phyllis Canal. Separately, 
the September 15,2009 affidavit of Mark Zirschky does not state that the five outfalls have 
hampered PID's maintenance efforts. In fact, PID could not even identifY whether the outfalls had 
been installed during the period that it could recall encountering maintenance problems. Finally, 
PID has not offered a single fact (as opposed to legal argument about theoretical bases for liability) 
to support its claim for alleged exposure under the Clean Water Act and sundry Idaho statutes. 
PID's gaps of proof in response to Caldwell's Second Motion for Summary Judgment are 
consistent with PID's trial brief, wh~re PID states that it does not need facts relating to the specific 
outfalls. (PID's Pre-Trial Brief at 2-3.) According to PID, to remove an outfall under section 42-
1209, PIDneed prove only that the defendant caused or permitted an encroachment after the July 
1,2004 effective date of section 42-1'209, that the encroachment was constructed without express 
written permission, that PID determined that the encroachment materially or unreasonably 
interferes, and that PID reached the decision through an exercise of reason and not arbitrarily or 
capriciously. Id 
Even if the Court disagrees with Caldwell, and persists in its decision regarding the 
standard of review of PI D's decisions regarding whether encroachments must be removed pursuant 
to section 42-1209, PID still must move beyond its allegations regarding pollution, maintenance, 
flooding, and the Clean Water Act. PID must introduce evidence at trial substantiating these 
concerns in order to prove that its decision was not arbitrary or capricious. It must proffer that 
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evidence now in order to defeat Caldwell's motion for summary judgment. Because PID has 
failed to carry its burden, Caldwell urges the Court to reconsider its October 22, 2009 denial of 
Caldwell's Second Motion for Summary Judgment on all of PI D's claims, based on PID's abject 
failure to establish any evidence that Caldwell unreasonably or materially interfered with PID's 
" 
easements or rights-of-way. 
2. Ifthe Court Does Not Reconsider Its Ruling and Grant Summary Judgment 
. to Caldwell, It Should Clarify Its Ruling by Identifying the Facts That 
Remain At-Issue for Trial. 
If the Court declines to reconsider its denial of the portion of Caldwell 's Second Motion for 
Summary Judgment pertaining to PID's claims for removal of the five-identified outfalls, Caldwell 
seeks clarification of the factual issues that prevent the entry of summary judgment on PID's 
claims for trespass, nuisance, permanent injunction, and removal pursuant to Idaho Code § 42-
1209. At the hearing on October 22,.2009, the Court stated that disputed factual issues exist, but 
did not identify those disputed factual issues. Clarification of this aspect of the Court's ruling will 
enable the parties to understand what factual issues remain at issue for trial in this matter. 
III. CONCLUSION 
At the end of the October 22? 2009 hearing, the Court discouraged the parties from filing 
.. 
motions for reconsideration, observing that the trial date is close and that the Court is ready to try 
the parties' claims and counterclaims. (Oct. 22, 2009 Tr. at 59-62.) Caldwell took the Court's 
comments to heart. Caldwell, too, is 'eager to proceed to trial, which is why Caldwell opposed 
PID's motion for continuance. However, the trial will be a wasteful exercise ifit proceeds based 
on erroneous legal rulings, or despite the absence of evidence to support particular claims. 
Therefore, Caldwell files this motion - not as a matter of course, but only because fundamental 
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mistakes underlie several of the Court's rulings, and because it would be in the Court's and the 
parties' interests to correct those errors now. 
Caldwell respectfully seeks reconsideration ofthe Court's rulings on PID's first Motion for 
Partial Summary Judgment, regarding the interpretation of section 42-1209, because those rulings 
are contrary to the decisions ofthe Idaho Court of Appeals in Black Canyon and the Idaho 
Supreme Court in Smith. Alternatively, Caldwell requests clarification of the Court's ruling 
regarding PID's rights in its allegedly "primary" easement. Caldwell also seeks reconsideration of 
the Court's ruling on Caldwell's Second Motion for Summary Judgment, regarding Caldwell's 
contention that PID lacks evidence supporting its claim for removal of the five-identified outfalls. 
Alternatively, Caldwell requests clarification of the disputed factual issues that the Court finds 
prevent the entry of summary judgment on PID's claims for removal of the five outfalls. 
DATED this 4th day of November, 2009. 
HOLLAND & HART LLP 
By __ ~~~~~~ __ =-____________ ~~ 
Scott E. Ra olph, for the firm 
Attorneys fo Defendant City of Caldwell 
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IN THE COURT OF APPEALS OF THE STATE OF IDAHO SEP 22'2006 
Docket No. 31622 '/ CANYON COUNTY CLERK T RANDALL. DEPUTY 
BLACK CANYON IRRIGATION 
DISTRICT, an Idaho irrigation district, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
2006 Unpublished Opinion No. 620 
Plaintiff-Respondent, 
v. 
FRED L. MURPHEY, 
. . 
Defendant-Appellant. 
Filed: September 21, 2006 
Stephen W. Kenyon, Clerk 
THIS IS AN UNPUBLISHED 
OPINION AND SHALL NOT 
BE CITED AS AUTHORITY 
----------------------------~) 
Appeal from the District Court of the Third Judicial District, State of Idaho, 
Canyon County. Hon. Renae J. Hoff, District Judge. 
Order granting motion for summary judgment, affinned. 
Fred L. Murphey, Caldwell, pro se appellant. 
McDevitt & Miller, Boise, for respondent. 
PERRY, Chief Judge 
Fred L. Murphey appeals fromthe district court's order granting summary judgment to 
Black Canyon Irrigation District (BCID). Fot the reasons set forth below, we affinn. 
I. 
FACTS AND PROCEDURE 
Murphey owns land in Canyon County through which runs irrigation. canals. BCID 
possesses aD easein~nt for the canals. I . Murphey's property is fenced to contain his cattle and, at 
.,':;.,' ... 
. The document setting forth th,e tenus of that easement does not appear in the record. 
BCID ass~rt$ that "the canal system' which is now operated by the Black Canyon Irrigation 
district was constructed by the Bureau . of Reclamation under and pursuant to the act of 
August 30,1890,43 U.S.C § 945:" That statute provides: 
In all patents for lands taken up after August 30, 1890, under any of the 
land laws of the United States or on entries or claims validated by this Act, west 
of the one hundredth meridian, it s4all be expressed that there is reserved from the 
1 
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certain places, the gated fences cross the BCID easement. .on numerous occasions between 2002 
and 2004, BCID removed gates across its easement. Murphey responded by re-erecting the 
gates .. 
In July 2004, BCID filed an action pursuant to I.C. § 42-1209, requesting that Murphey 
be enjoined from placing any encroachment, including fences and gates, within the easement. 
Murphey, appearing pro se, filed an answer alleging, among other things, that he needed the 
fences and gates to c~mtain his cattle and that h~ had e;rected the gates to replac~ cattle guards 
which had been removed by BCID. The answer also alleged that Murphey was a fanner "ditch 
rider" and knew that it was not uncommon for irrigation personnel to "get out of a vehicle to 
open.and close gates." Thereafter, BCID filed a motion for summary judgment supported by an 
affidavit of Dennis Heaps, the manager of BCID. Murphey appeared at the hearing on the 
motion but presented no evidence and filed no affidavit in opposition to' BCID' s motion. The 
district court then granted summary judgment to BCID. Murphey appeals. 
II. 
ANALYSIS 
Murphey argues that the district court "decided the case with no valid evidence" and that 
the "gates do not unreasonably or materially interfere with the use or enjoyment of the 
easement." \Vhile perhaps inartfully stated, Murphey's pro se brief is sufficient to present the 
issue of whether the summary judgment was properly granted based upon the evidence presented 
by BCID to prove that MUfphey's gates unreasonahly or materially interfered With BCID's use 
of its easement. 
A. Summary Judgment 
The statute upon which BCrD based its ~ction is I.C. § 42-1209, enacted in 2004, which 
provides, in pertinent part: 
Easements or rightS-of-way of· irrigation districts, Carey act operating 
companies, nonprofit irrigation entities, lateral ditch associations; and drainage 
districts are essential for the operatiqns of such irrigation and dramage entities. 
Accordingly, no person or" entity shall cause or pennit any encroachments onto 
the easements or rights-of-,:,ay, including any public of pnvate 'roads, utilities, 
lands in said patent described a right of way thereon. for ditches or canals 
constructed by the authority of the United States. 
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fences. gates, pipelines,structures or other construction or placement of objects, . 
without the '\\tTitten permission of the irrigation district, Carey act operating 
company, nonprofit irrigation entity, lateral ditch assodation, or drainage district 
owning the easement or right-of-way, in order to ensure that any ,such 
encroachments will not unreasonably or materially interfere l1t'ith the use and· 
en./oYilte;lf of the easement or right-ofway. Encroachments of any kind placed in 
such easement or right-of~way, without such express \vritten perinission shall be 
removed at the expense of the person or entity causing or permitting such 
en·croachrnents, upon the request of the owner of the easement or right-of-way, in 
the event that any such encroachments unreasonably or materially interfere with 
the use and enjoyment o/the easement or right-ofway. 
(Emphasis added.). The disposition of this appeal t\lms upon the italicized language of the . 
stat~t~ .. The in~erpretation of a statute is an issue of law o~er which we exercise free review. 
Zener v. Velde, 135 Idaho 352, 355, 17 P.3d 296, 299 (Ct. App. 2000). When interpreting a 
statute, we will construe the statute as a whole to give effect to the legislative intent. George W. 
Watkins Family v. J\1essenger, 118 Idaho 537, 539-40, 797 P.2d 1385, 1387-88 (1990); Zener, 
135 Idaho at 355, 17 P.3d at 299: The plain meaning of a statute will prevail unless clearly 
expressed legislative intent is contrary or unless plain meaning leads to absurd results. Watkins 
Family, 118 Idaho at 540, 797 P.2dat 1388; Zener, 135 Idaho at 355, 17 P.3d at 299. 
The ll:lllguage of I.C. § 42~1209 plainly and unambiguously requires the removal of 
encroachments on an irrigation district' easement only if the encroachments unreasonably or 
. . 
materially interfere with the easement owner's use and enjoyment of the easement. ,.1}lis, 
. . . ", 
component of the statute appears to be a legislative adoption of common law standards regarding 
. .' ' .'
pennissible. uses of property encumbered by an easement. In a case factually similar to this one, 
.': ""I. • • ' • 
Nampa & Meridian· Irrigation Dist .. v. Washington Fed Sav., 135 Idaho 518, 20 P.3d 702 (2001), 
the respootive rights of easement holders and owners of the servient estates were .described by 
. the Idaho Supreme Court as follows: 
The· law is well settle.d with respect to the correlative rights of dominant 
and servient owners of ea~ements. The owner of the servient estate is entitled to 
use the· estate in any manner not inconsistent with, or which does not materially 
interfere with, the use of the easement by the owner of the dominant estate. See 
Boydstun Beach Ass 'n [v. Allen, III Idaho 370, 377, 723 P.2d 914, 921 (Ct. App. 
1986)J. In other words, th~ servient estate owner is elltitIed to make uses of the 
property that do not unreasonably interfere with the dominant estate owner's 
enjoyment of the easement. See Cars.qn.v' Elliott, 111 Idaho .889, 890, 728 P.2d 
778, 779 (Ct. App. 1986). Thus, an easement owner is entitled to relief upon a 
showin,g tI:l,~t he isob~tructed from exercising privileges granted in the easement. 
See· jjoydsliinijeach~·11 fIdaho at 377, 723 P.2d at 921 (citations omitted). 
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ld at 522,20 P3d at 706. See also Reynolds Irr. Dist. v. Sproat, 69 Idaho 315, 332-33, 206 P.2d 
774,785 (1948). 
Concordantly with these c,ommon law principles, LC. § 42-1209 authorizes relief for an 
easement holder only when an encroaclunent unreasonably or' materia11y interferes \"1th the 
, .. 
utilization of the easement. Therefore, BCID was entitled to judgment against Murp~ey 
mandating. removal of his gates only 'upon proof 'that the gates unreasonably and materially 
hinder BCID's use of its canal ea$ement. 
We first note that summary judgment under LR.C.P. 56(c) is proper only when there is 
, no genuine issue of material fact and the moving party is entitled to judgment as a matter of law. 
On appeal, we exercise free review in detennining whether a genuine issue of material fact exists 
and whether the moving party is entitled to judgment as a matter of law. Edwards v. 
Conchemco, Inc., 111 Idaho 851, 852, 727 P.2d 12i9, 1280 (Ct. A,Pp. 1986). When assessing a 
motion for summary judgment, all controverted facts are to be liberally construed in favor of the 
nonmoving party. Furthermore, ~he trial court must draw all reasonable inferences in favor of 
the party resisting the motion. G &'M Farms v. Funk Irrigation Co., 119 Idaho 514, 517, 808 
P.2d 851, 854 (1991); Sanders v. Kuna Joint School Dist., 125 Idaho 872, 874, 876 P.2d 154, 
156 (Ct. App. 1994). 
The party moving for summary judgment initially carries the burden to establish that 
there is no genuine issue of material fact and that he or she is entitled to judgment as a matter of 
law. Eliopulos v. Knox, 123 'Idaho 400, 404', 848 P.2d 984, 988 (Ct. App. 1992). The burden 
may be met by establishing the absence of evidence on an element that the nonmoving party will 
, . 
be required to prove at trial. Dunnick v. Elder, 126 Idaho 308,311,882 P.2d 475,478 (Ct. App. 
1994). Such an absence of evidence may be established either by an affirmative showing with 
the moving party's own evidence or by a review of all the nonmoving party's evidence and the 
contention that such proof of an element is lacking . .. Heath v. Honker's Mini-Mart, Inc., 134 
Idaho. 711, 712, 8 P.3d 1254, 1255 (Ct. App. 2000) .. Once such an absence of evidence has b~en 
. established the burden then shifts to the party opposing the motion to show, via further 
depositions, discovery responses or affidavits, that there is indeed a genuine issue for trial or to 
offer a valid justification fO.r the failure to do so under LR.C.P. 56(f). Sanders, 125 Idaho at .874, 
876 P2d at 156. 
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The United States Supreme Court, in interpreting Fed~ral Rule' of Civil ~rocedure 56(c), 
which is identical in all relevant aspects to LR.C.P. 56(c), stated: 
In our view, the plain language of Rule 56(6) mandates the entry of 
summary judgment, after adequate time' for discovery and upon motion, against a 
party who fails to make a showing sufficient to establish the existence of an 
element essential to that parti s case, and on which that party will bear the burden 
of proof at trial. In such a situation, there can be "no genuine issue as to any 
material fact, n since a complete failure of proof concerning ~ essential element 
of the nonmoving parti s case necessarily renders all other facts immaterial. The ' 
moving party is "entitled to judgment as a matter of law" because the nonmoving 
party has failed to make a sufficient showing on an essential element of her case 
with respect to which she has the burden of proof. 
Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986) (citations omitted). The language and 
reasoning of Celotex has been adopted in Idaho. Dunnick, 126 Idaho at 312,882 P.2d at 479. 
As a plaintiff moving for summary judgment, BCID bore the burden to show that it was 
" ' 
, entitled to judgment through evidence proving each element of its cause of action and to show 
, . 
there were no genuine factual i~sues as to any element--specifically, the element that Murphey's 
"':." . .,..' 
gates constituted a material or unreasonable interference with BCID's use of its easement. 
When ruling on a motion for summary judgment, the court must consider the pleadings, 
d~positions, and admissions on file together with any affidavits presented with the motion. See 
Gibson v. Ada County, 142 Idaho 746, 758, 133 P.3d 1211, 1223 (2006). The verifi~,d complaint 
filed by BCID specified three areas where gates materially and unreasonably affected the duties 
: .. " ' . 
of ditch riders and maintenance crews. The motion for summary judgment filed by BCID 
included an affidavit filed by D~nnis Heaps, the manager of BCID. According to the affidavit, 
BeID had demanded that Murphey remove "the gates and obstructions." It also claimed the 
gates were "encroachments." Attached thereto and incorporated therein was a demand letter sent 
to Murphey for removal of the gates and fences. The letter was specifically appended to the 
affidavit. MurPhey did not' cha1)enge the letter as improper or request it be stricken from the 
. "'" . 
" .. : ....... ", .. 
record and it was properly considered' by the district court. 
This letter stated, in part: 
These gates and fences interfere with the operation and maintenance of the Black 
Canyon Irrigation District canals and l~terals. 
. . . Heaps removed six of those gates in order to permit unobstructed 
passage of ditch riders .... 
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your obstructions materially affect and interfere with the use and 
enjoyment of the easement. . .. ' 
Therefore, upon consideration of the record as a whole, we conclude that BCID made an 
adequate showing of each element of its cause of action, thus requiring a response by Murphey 
, . 
to demonstrate a material issue of fact to prevent summary judgment 
When the burden shifts to the adverse party it may not rest upon the mere allegations or 
denials of that party's pleadings, but the party's response, by affidavits or as otherwise provided, 
must set forth specific facts sho\Ving that there is a genuine issue for trial. LR.C.P. 56(e) see also 
Gibson, 142 Idaho at 759, 133 P.3d'at 1224. Murphey did not provide any responsive filings to 
the summary judgment motion' and, instead, replied only on his statements at the summary 
" judgment hearing. At the hearing, Murphey did not argue his obstructions were not material or 
ui1.reasonable. Rather, he asserted that he constructed the gates and fences because BCID 
allegedly removed certain cattle guards years before. This, he asserted, .was a "taking," and 
therefore the statute, I.C. § 42·1209, was "unconstitutional by the Fourth Amendment and the 
" 
Fourteenth Amendment' per section." Murphey's position, that the underlying 'statute is 
unconstitutional, did not raise any specific material issue of fact sufficient to prevent summary 
judgment. 
B. Attorney Fees and Costs 
BCID requests attorney fees pursuant to I.C. § 42-1209. However, BCID does not 
present any substantive argument in support of its request. Additionally, we note that I.C: § 42~ 
1209 does not include any specific provisions for the award of attorney fees. Therefore, we 
decline to award attorney fees on appeal. However, BCIn is awarded costs. 
III. 
CONCLUSION 
The motion and affidavit filed by BCID, combined with the pleadings filed in this case, 
demonstrate there was no genuine issue of material fact. Murphey, as the adverse party, failed to 
meet his burden. by npt setting forth facts before the district court establishing an issue for trial. 
Instead, Muiphey relied on his verified answer to the original complaint and his .statements at the 
motion hearing where he only reiterated his original argument and did not raise any material 
facts. Therefore, the di~¢ct court did not err in granting themQtjon, for summary judgment. '. 
·.'::,·Y; ... ~~t::t!'~:;w:"'?'.i,\~~:~,.;.;..· ... :~t·~j.o.}·:~.;,:·:::-::.::;.' :1 .. ··.':;-:·;< ...... :1,:: .. ~f5:·:~· r.~.!~~:" "'::';"',' w •••••••••• :.: " . ' 
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Accordingly, we affinn the district court's order granting summary judgment. We award costs, 
but not attorneys fees, to BCID on 'appeal. 
Judge GUTIERREZ, CONCURS. 
Judge LANSING, DISSENTING 
': ... ,,, .. ,,'" 
I respectfully dissent. I agree with the majority's conclusions that I.C. § 42-1209 
authorizes relief for a canal easement holder only when an encroachment unreasonably or 
materially int~rferes with the utilization of the easement and that this constitutes an' element of 
BCID's cause of action ill this case. I disagree, however, with the majority's view that BCID's 
, . " . 
evidence to support itS summary judgment motion demonstrated the absence of a genuine factual 
issue on this element. The only information that BCID presented, if appropriate for 
consideration at all, presented only, c,onclusory allegations rather than any evidentiary facts 
showing that the interference caused by Murphey's gates was unreasonable or material. 
Summary judgment may ~e entered only when "the pleadings, depositions, and 
admissions on file, together with tlie affidavits, if any, show that. there is 110 genuine issue a~ to 
any material fact and that the moving party is entitled to judgment as a matter of law." Idaho 
Rule of Civil Procedure 56(c). The burden of proving the absence of an issue of material fact 
. rests at all times upon the moving party. Tingley v. 'Harrison, 125 Idaho 86, 89, 867 P.2d 960, 
963 (1994); lvfcCoy v. Lyons, 120 Idaho 765, 769, 820 P.2d 360, 364 (1991); G & M Farms v. 
Funic Irrigation Co., 119 Idaho 514, 808 P.2d 851 (1991). When that burden has been met, in 
order to avoid summary judgment, the party opposing the motion must respond with evidence 
. showing there exists a genuine issue for trial. Al1state Ins. Co. v: Mocaby, 133 Idaho 593, 596-
, ." , 
97,990 P.2d 1204, 1207-08 (1999); Tuttle v' Sudenga Indus., Inc., 125 Idaho 14~, 150,868 P.2d 
473, 478 (1994). However, "if a party moving for sununary judgment' i'aisesissues in his motion 
but then fails to provide any evidence showing a lack of any genuine issue of material fact with 
respect to those issues, the nonmoving party has no burden to respond with supporting 
evidence." Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 53"1, 887 P.2d 1034, 1038 
(1994), See also'Foster v' Traul, 141 'Idaho 890, 893, 120 P.3d 278,281 (2005); Thomson v' 
Idaho Ins. Agency, Inc., 126 Idaho 527, 531, 887 P.2d 1034, 1038 (1994); i-i.lcCoy, 120 Idaho at 
771, 820 P.2d at 366; Central Idaho, Af!ency, Inc. v. Turner, 92 Idaho 306, 310, 442 P.2d 442, 
446 (1968). See also Adickes v. s.H. Kress & Co., 398 U.S. 144, 161 (1970) '(quoting 
6 J. MOORE, FEDERAL PRACTICE ~ 56.22[2], pp., 2824-25 (2d ed. 1996) ("[T]he party moving for 
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summary' judgment has the burden to "show that he is entitled "to judgment under. established 
principles; and if he does not discharge that burden then he is not entitled to judgment No 
d~fense to an in:sufficient shov.ing IS req~ired.") 
As I understand the majority opinion, it holds that two pieces of evidence--the verified 
complaint and a letter attached to an affidavit--are sufficient to establish that the impediment of 
Murphey's gates rose to the level of an unreasonable or material interference with-BCID's use of 
the easement. I disagree for several reasons. First, although a verified pleading can serve as an 
affidavit with respect to facts stated in it, McCoy, 120 Idaho at 770-71,820 P.2d at 365-66, this 
Court should not consider BCrn's complaint because BCID did not rely upon it in the trial court 
as an evidentiary basis for its sumniary judgment motion. In Sprinkler Irrigation Co. v. John 
Deere Ins. Co., 139 Idaho 691, 697, 85 P.3d 667,673 (2004), the Idaho Supreme Court held that 
a verified complaint would not be considered on appeal in determining whether there were 
material factual issues sufficient to defeat a summary judgment motion because the plaintiff had 
not argued its applicability in the trial court. In the present case, BCID never asked the trial 
court to consider the verified complaint as evidentiary support for its summary judgment motion. 
Indeed, in proceedings on its motion, BCID never even acknowledged the existence of the 
"unreasonable or material" element of its claim; certainly it did not direct the court's attention to 
any evidence on that element. l 
Second, even if properly considered on appeal, the verified complaint is insufficient to 
establish the el~ment in question because its averments are wholly conclusory. It states: 
Said gates and fences have and do now interfere with the operation and 
maIntenance of the Black Canyon Irrigation District in thatthey"impair the ability 
of the ditch "rider to perfonn road duties of the ditch rider in a timely fashion; 
interfere with the maintenance of the canal by the maintenance crews of the Black 
Canyon Imgation District; interfere with demossing and other actions to eliminate 
weeds and" clogging in the Black Canyon Irrigation J?istrict canal. 
These allegations say only that the gates and fences impair and interfere with BCID 
operations. If does not allege any facts describing the nature of the interference or showing that 
Even in its brief on appeal, BCID has not acknowledged the existence of this element nor 
discussed how its evidence proved the element. The district court's written order also makes no 
mention of this element. Instead, the district court simply concluded that "Idaho Code 42--1209 
prohibits the maintenance by anyone of any encIoaclunent on or upon the right of way" of 
irrigation districts which includes~ 'fences and gates.'" This is an incorrect statement of the law. 
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. the interference is' of such significance that it is unreason~ble or material. The complaint does 
not disclose, for, example, the (requency with which BCID personnel need to tra:erse the 
easement, whether Murphey ever locked the gates and thereby prevented passage of the BCrn 
employees, whether the gates are too narro~ to perinit the passage ofBCID's equipment, or why 
Bcrn othen:vise considers such impediments to be "unreasonable Of material." See generally 
Nampa & lv.feridian Irrigation Dist., 135 Idaho at 523, 20 PJd at 707. Our Supreme Court has 
repeatedly held that conclusory ~atements hi affidavits do not satisfy the requirements of 
tR.C.P.56(e). Smith v. Board o/Corrections, 133 Idaho 519, 523, 988 P.2d 1193, 1197 (1999); 
State v. Shomo Resources Ltd Partnership, 127 Idaho 267, 271, 899 P.2d 977 (1995); Oats v. 
Nisscm Motor Corp., 126.Idaho 162,.166, 879 P.2d 1095, 1099 (1994); Casey v. Highlands Ins. 
Co., 100 I~aho 505,508,600 P.2d 1387, 1390 (1979). 
Further, if the verified complaint is properly to be considered, then Murphey's verified 
answer ought also be considered even though he also did not direct' the trial court's attention to 
. the document. The answer states: 
The Defendant has ·~1ivestock on the property. The livestock must be 
contained. Without the gate's, fences or cattle guards, the livestock would roam at 
large. The Defendant agreed to open all gates when the livestock were not 
present. 
. By removing the gates and fences on the Defendant's property, personnel 
from Black Canyon Irrigation District exposed the Defendant's livestock to 
neighboring property causing great cost and expense to the Defendant. 
As a former ditch rider himself, the Defendant 'i~ well 'aware of the duties 
of some personnel. It was not uncommon to have to get out of the vehicle to open' 
and close gates. 
If considered, this evidence is sufficien~ to 'raise a genuine factual ~ssue as to whether the 
interference with BeID's utilization of its easement caused by the gates was unreasonable or 
material, and it therefore precludes summary judgment. 
. , 
(,'.: ": ',,1' .. :r!!f.,t.e~e~.,~I!p~~~\7~ .J~ l1~;~.£~Fs Heaps affidavit is likewise insufficient to show the 
,)," abs'ence~of"'d-r.-genuine:issue'·onlthe disputed element. The letter $tates in a conclusory fashion that 
~, ... 'In! I" "'" . 0: ::. ! '.~. ' ...... : ~ i • ..;.. .... :'~b . 
r-' Murphe~~ateS'.andJ'enceS1t'interferc. with the operation and maintenance of the Black Canyon 
. ij(:~; im 1._ "" ,t<H' . 
._ .IrcigationD~tFi~~d,l~~~lsj-wand that "your obstructions materially affect and interfere 
with the use and,enjoYPlent pf the. easement." These assertions, like those in the verified 
)#l;y,~onip1iiiiit;" aie'-eiifirery 'cobcllis'dr5r"1fild pr~sent no' facts from which a court can detennine 
'{1l"~hetherthe-rences-and-gate! 'comtit~ an unreasonable or material impediment. 
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It can be surmised, of course, that BCID personnel are required to open and close 
Murphey's gates as they pass· thn;mgh, an inconvenience to be sure. However, mere 
inconvenience is not the standard justifying relief for a canal company under I.C. § 42-1209. 
Murphey still owns the land on which the easement lies, and he has the right to use it in any 
manner that does not unreasonably or materially interfere with BCID's utilization of its 
easement. Whether. BCrD' s inconvenience rises to this level cannot be discerned from the 
evidence it presented in support of its summary judgment motion. Accordingly, the evidence did· 
not prove th.at BGID was entitled to judgment as a matter of law. Because BCID did not 
demonstrate a right to judgment as a matter of law, the burden never shifted to Murphey to 
present evidence raising a genuine factual issue in order to prevent summary judgment. 
The order of the district court granting summary judgment to BCID should be reversed 
and this case remanded to the district court for a determination on the merits. 
10 
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t. Stephen W. Kenyon, Clerk of tM Court of Appea/8 
of the State of Idaho. do hereby ~that the 
above It a true and ~ect copy of . __ /Q (r7C) 
entered in the abOVe tntIUed CIUM now on 
record In my omc.. ~ J 
. WITNESS my hind and the SAl of.,. ~Op 
STEPHEN W. KENYON . 
----~--~~===+~~ . 
.,. CJi(Yl{1hiJ;.o 10 £n-
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Nampa, Idaho 83653-0065 
Telephone: (208) 467-4479 
Facsimile: (208) 467-3058 
Erik F. Stidham, ISB #5483 
Scott E. Randolph, ISB #6768 
HOLLAND & HART LLP 
Suite 1400, U.S. Bank Plaza 
101 South Capitol Boulevard 
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" 
City of Caldwell ("Caldwell"), by and through its counsel of record, submits this Motion 
for Permission to Appeal from the bench rulings made by the Court during a hearing held on 
October 22, 2009, which Caldwell expects the Court to formally enter in a written order in the 
near future. Caldwell submits this motion pursuant to Rule 12 ofthe Idaho Rules of Appellate 
Procedure. 
This Motion is supported by the Memorandum filed concurrently herewith, the Affidavit 
of Scott E. Randolph and the record on file in this matter. 
Oral argument is requested. 
DATED this 9th day of November, 2009. 
Respectfully submitted, 
HOLLAND & HART LLP 
BY~ ~am,furthefirm 
Attorneys for Defendant City of Caldwell 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 9th day of November, 2009, I caused to be served a true and 
correct copy ofthe foregoing by the method indicated below, and addressed to the following: 
Scott L. Campbell 
MOFFATT, THOMAS, BARRETT, 
ROCK & FIELDS, Chartered 
P.O. Box 829 
Boise, Idaho 83701 
Facsimile (208) 385-5384 
Mark Hilty 
HAMILTON, MICHAELSON & 
HILTY, LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Facsimile: (208) 467-3058 
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